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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

In Re: 
 
SOUND SHORE MEDICAL CENTER OF 
WESTCHESTER, et al., 
 
                    Debtors. 
 

 
Bankruptcy No.  13-22840 (RDD) 
 
Chapter 11 
 
(Jointly Administered) 
 
 
 

 
NOTICE OF HEARING ON MOTION BY BECKMAN COULTER, INC. (I) FOR 

RELIEF FROM THE AUTOMATIC STAY TO PERMIT REPOSSESSION OF LEASED 
EQUIPMENT; (II) TO COMPEL ASSUMPTION OR REJECTION OF LEASES OF 
PERSONAL PROPERTY PURSUANT TO 11 U.S.C. § 365; (III) FOR PAYMENT OF 

RENTS DUE UNDER LEASES OF PERSONAL PROPERTY PURSUANT TO U.S.C. § 
365(d); (IV) FOR ADEQUATE ASSURANCE PURSUANT TO 11 U.S.C. § 363(e); AND 

(V) FOR ALLOWANCE AND IMMEDIATE PAYMENT OF ADMINISTRATIVE 
EXPENSE CLAIM PURSUANT TO 11 U.S.C. § 503(b)(1) 

 
PLEASE TAKE NOTICE that a hearing to consider the application of Beckman 

Coulter, Inc. dated December 23, 2013 and the exhibits annexed thereto, for an order: 
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(I) granting Relief from the Automatic Stay to Permit Repossession of Leased 

Equipment;  

(II) Compelling Assumption or Rejection of Leases of Personal Property 

Pursuant to 11 U.S.C. § 365;  

(III)  for Payment of Rents due under Leases of Personal Property Pursuant to 

11 U.S.C. § 365(d);  

(IV) for Adequate Assurance Pursuant to 11 U.S.C. § 363(e);  

(V) for Allowance and Immediate Payment of Administrative Expense Claim 

Pursuant to 11 U.S.C. § 503(b), and 

(VI) granting such other and further relief as this Court may deem just and 

proper, 

will be held before the Hon. Robert D. Drain, United States Bankruptcy Judge, on February 

3, 2014 at 10:00 a.m. Eastern Standard Time in Courtroom 118 of the United States 

Bankruptcy Court for the Southern District of New York, 300 Quarropas Street, White Plains, 

New York 10601, or as soon thereafter as counsel can be heard. 

 

 PLEASE TAKE FURTHER NOTICE that any responses or objections to the relief 

requested in the motion shall: (a) be in writing; (b) conform to the Federal Rules of Bankruptcy 

Procedure, all General Orders, Local Bankruptcy Rules, and the Final Order Establishing Case 

Management Procedures ([Docket No. 143] approved by the Court; (c) be filed electronically 

with the Court, with a hard copy provided to the Clerk’s Office at the Bankruptcy Court for 

delivery to Chambers of Hon. Robert D. Drain; and (d) be served so as to be actually received on 

or before January 27, 2014 at 4 p.m. Eastern Standard Time by (i) Foster & Wolkind, P.C., 
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Counsel to Beckman Coulter, Inc., 80 Fifth Avenue, Suite 1401, New York, NY 10011 (Attn: 

Bryan E. Wolkind, Esq.); (ii) Garfunkel Wild, P.C., Counsel to the Debtors and Debtors in 

Possession, 111 Great Neck Road, Great Neck, NY 11021 (Attn: Burton S. Weston, Esq. and 

Afsheen Shah, Esq.); (iii) Togut, Segal & Segal LLP, Counsel to Montefiore, One Penn Plaza, 

Suite 3335, New York, NY 10119 (Attn: Frank A. Oswald, Esq. and Scott Griffin, Esq.), and (iv) 

Office of the United States Trustee, 33 Whitehall Street, 21st Floor, New York, NY 10004 (Attn: 

Susan Golden, Esq.). 

Dated: New York, New York 
 December, 26, 2013 

            Respectfully submitted, 

 BERNSTEIN-BURKLEY, P.C. 
 
 BY:/s/ Jodi L. Hause 
 Kirk B. Burkley  
 e-mail:  kburkley@bernsteinlaw.com 
 Jodi L. Hause  
 e-mail:  jhause@bernsteinlaw.com  
 Suite 2200 Gulf Tower 
 Pittsburgh, PA  15219-1900 
 (412) 456-8100 -- telephone 
 
 Attorneys for Creditor,    
 Beckman Coulter, Inc. 
 
 FOSTER & WOLKIND, P.C. 
 
 BY:/s/ Bryan E. Wolkind  
 Bryan E. Wolkind  
 e-mail: bwolkind@foster-wolkind.com 
 80 Fifth Avenue, Suite 1401 
 New York, NY 10011 
 (212) 691-2313 -- telephone 
 
 Attorneys for Creditor,    
 Beckman Coulter, Inc. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

In Re: 
 
SOUND SHORE MEDICAL CENTER OF 
WESTCHESTER, et al.,1 
 
                    Debtors. 
 

 
Bankruptcy No.  13-22840 (RDD) 
 
Chapter 11 
 
(Jointly Administered) 
 
 
 

 
MOTION BY BECKMAN COULTER, INC. (I) FOR RELIEF FROM THE 

AUTOMATIC STAY TO PERMIT REPOSSESSION OF LEASED EQUIPMENT; (II) 
TO COMPEL ASSUMPTION OR REJECTION OF LEASES OF PERSONAL 

PROPERTY PURSUANT TO 11 U.S.C. § 365; (III) FOR PAYMENT OF RENTS DUE 
UNDER LEASES OF PERSONAL PROPERTY PURSUANT TO U.S.C. § 365(d); (IV) 
FOR ADEQUATE ASSURANCE PURSUANT TO 11 U.S.C. § 363(e); AND (V) FOR 
ALLOWANCE AND IMMEDIATE PAYMENT OF ADMINISTRATIVE EXPENSE 

CLAIM PURSUANT TO 11 U.S.C. § 503(b)(1) 
 

AND NOW, comes Beckman Coulter, Inc. (hereinafter “Beckman”), by and through its 

undersigned attorneys, and files this Motion (I) for Relief from the Automatic Stay to Permit 

Repossession of Leased Equipment; (II) to Compel Assumption or Rejection of Leases of 

Personal Property Pursuant to 11 U.S.C. § 365; (III) for Payment of Rents due under Leases of 

Personal Property Pursuant to 11 U.S.C. § 365(d); (IV) for Adequate Assurance Pursuant to 11 

U.S.C. § 363(e); and (V) for Allowance and Immediate Payment of Administrative Expense 

Claim Pursuant to 11 U.S.C. § 503(b) (hereinafter “Motion”), and respectfully represents as 

follows:  

 
 

                                                
1 The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax identification 
number include: Sound Shore Health System, Inc. (1398), Sound Shore Medical Center of Westchester (0117), The 
Mount Vernon Hospital, Inc. (0115), Howe Avenue Nursing Home d/b/a Helen and Michael Schaffer Extended 
Care Center (0781), NRHMC Services Corporation (9137), The M.V.H. Corporation (1514), and New Rochelle 
Sound Shore Housing, LLC (0117). There are certain additional affiliates of the Debtors who are not debtors and 
have not sought relief under Chapter 11. 
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JURISDICTION AND VENUE 

 
1. Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 157 and 

1334.  Consideration of this Motion is a core proceeding pursuant to 28 U.S.C. § 157(b).  

2. Venue is proper in this district pursuant to 11 U.S.C. §§ 1408 and 1409.  

3. The statutory predicates for the relief sought herein are Bankruptcy Code Sections 

105, 362, 365, and 503, Rules 6006 and 9014 of the Federal Rules of Bankruptcy Procedure, and 

the Local Rules for the United States Bankruptcy Court for the Southern District of New York. 

BACKGROUND 

4. This case was commenced on May 29, 2013 (the “Filing Date”), when Sound Shore 

Medical Center of Westchester and certain affiliates (each a “Debtor” and herein collectively 

referred to as “Debtors”) filed Voluntary Petitions for relief under Chapter 11 of the United States 

Bankruptcy Code, 11 U.S.C. § 101 et. Seq. (the “Bankruptcy Code”). 

5. On June 3, 2013, the Court entered an Order Directing Joint Administration of the 

Debtors’ cases [Doc. No. 3]. 

6. No trustee or examiner has been appointed in these cases, and since the Filing 

Date the Debtors have operated as debtors-in-possession pursuant to Sections 1107 and 1108 of 

the Bankruptcy Code. 

The Sale to MMC 

7. On May 29, 2013, as part of the Debtors’ First Day Motions, the Debtors filed a 

Motion for an Order (A) Approving Bidding Procedures for the Sale of the Debtors’ Real Estate 

and Designated Personal Property Assets, (B) Scheduling an Auction and a Sale Hearing Related 

thereto, (C) Approving the Form of Notice of the Auction and Sale Hearing, and (D) Approving a 

Break-Up Fee and application for a scheduling Order [Doc. No. 17] (the “Sale Motion”). 
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8. According to the Sale Motion, the Debtors and Montefiore SS Operations, Inc., 

Montefiore MV Holdings, LLC, and Montefiore HA Holdings, LLC (collectively referred to as 

“MMC” or “Buyer”) entered into an Asset Purchase Agreement (the “APA”) whereby the Debtors 

would sell substantially all assets, including real property and assigned contracts, as a going 

concern. 

9. By Order dated June 25, 2013 [Doc. No. 119], the Court approved, inter alia, the 

proposed bid procedures and scheduled a hearing on the Sale Hearing (the “Procedures Order”).2 

10. The Procedures Order further ratified certain procedures related to the assumption 

and rejection of executory contracts in connection with the Sale (the “Assignment Procedures”). 

11. On August 8, 2013, this Court entered an Order [Doc. No. 259] authorizing the sale 

of substantially all of the Debtors’ assets to MMC pursuant to the APA (the “Sale Order”).   The 

Sale Order was subsequently affirmed and ratified by Supplemental Order entered on October 15, 

2013 [Doc. No. 381]. 

12. According to the Sale Motion and the APA, the closing was to occur no later than 

October 31, 2013 and the Debtors were to continue day to day operations pending consummation 

of the sale. 

13. On November 12, 2013, the Debtors filed a Notice of Closing Sale of Hospitals and 

Related Health Care Facilities [Doc. 428] (hereinafter “Notice of Closing”) which states that the 

closing occurred and was effective 12:01 am on November 6, 2013 (hereinafter “Sale Closing”). 

 

 

                                                
2 On June 20, 2013, Beckman filed a limited objection to the Sale Motion related to the procedures related to the 
assumption and assignment of the Debtors’ executory contracts [Doc. No. 95]. After a hearing on June 25, 2013, the 
proposed sale procedures were approved over Beckman’s objection.   
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Beckman’s Unexpired Contracts 

14. Prior to the Filing Date, one or more of the Debtors entered into five (5) equipment 

leases with Beckman for use of certain blood-analysis equipment and chemical reagents for use 

with the leased equipment (hereinafter the “Beckman Leases”), as follows: 

(1) Contract 46065US – for two AU680 w/ISE Instruments, one Access 2 
Immunoassay System, and related consumables and service 

(2) Contract 32608US – for one 9966 Access 2 Immunoassay System and 
related consumables and service 

(3) Contract 30784US – for one Spinchron-DLX Centrifuge, one CTAi (LXI), 
one Access2i (LXI), DL 2000 Software kit, one DL/2000, one LX20 Proi 
(LXI), one UniCel DxC 800PRO Synchrom Clinical Chemistry System, 
and related consumables and service 

(4) Contract 23878US – for two Coulter LH 780 Hematology Systems and one 
Modular Tables for LH analyzers, and related consumables and service 

(5) Contract 48732US  – for one iQ 200 Elite System3 

15. The equipment leased under the Beckman Leases is hereinafter collectively 

referred to as the “Equipment”. 

16. The Beckman Leases are unexpired executory contracts which are subject to the 

assumption and rejection provisions of 11 U.S.C. § 365. 

17. The payment obligations of the Equipment Leases are as follows: 

Contract 
Number 

Amount Monthly 
Lease Payment 

(Pro Rated) 
Monthly Reagent 

Minimum 

Total Amount 
Per Month 

46065US $2,697.24 $12,525.48 $15,222.72 
32608US Included $3,653.85 $3,653.85 
30784US $7,466.35 $16,958.37 $24,424.72 
23878US $6,099.12 $4,296.28 $10,395.40 
48732US $3,100.33 None $3,100.33 

 
TOTALS 

 
$19,363.04 

 
$37,433.98 

 
$56,797.02 

 

                                                
3 Beckman acquired Contract 48732US from IRIS International, Inc. 
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18. True and correct copies of the Beckman Leases are attached hereto as Exhibit 
“A”. 

Beckman’s Pre-Petition and Post-Petition Claims 

19. On or about September 13, 2013, a Proof of Claim was mailed to the Claims Agent 

in this case on behalf of Beckman, evidencing a pre-petition balance in the total amount of 

$253,913.22, including an asserted priority claim in the amount of $6,500.80 pursuant to 11 U.S.C. 

§ 503(b)(9) (hereinafter “Pre-Petition Claim”). 

20. A true and correct copy of Beckman’s Pre-Petition Claim is attached hereto as 

Exhibit “B”. 

21. The Debtors have not objected to Beckman’s Pre-Petition Claim. 

22. In addition to its Pre-Petition Claim, the Debtors have failed to perform under the 

Leases and have incurred a total of $74,155.52 for unpaid post-petition goods and services 

provided after the Filing Date and prior to the Sale Closing  (hereinafter “Post-Petition Claim”).4 

23. In addition to the Post-Petition Claim, Beckman has not been paid for reagent 

chemicals used in connection with the Leased Equipment since the Sale Closing and the monthly 

Lease payments for the Equipment have not been paid. 

24. As of December 16, 2013, Beckman has provided MMC with a total of 

$28,244.77 worth of reagent chemicals for the month of November that remain unpaid 

(hereinafter “Post-Closing Claim”). 

25. The Debtors and MMC have represented and acknowledged that Beckman is 

entitled to payment of the Post-Petition Claim and Post-Closing Claim as administrative claims; 

however these amounts remain due and owing. 

                                                
4 As of the Sale Closing, Beckman was owed a post-petition balance of $74,155.52.  Beckman acknowledges receipt 
of a check from Debtors in the amount of $7,466.34.  As of this writing,, the undersigned was not able to verify that 
the payment was processed and applied to the account.   
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26. As of this Motion, Beckman’s Leases have not been assumed by the Debtors.  

Assumption of the Leases would require payment of the Pre-Petition, Post-Petition, and Post-

Closing Claims in addition to reimbursement of attorneys’ fees and costs resulting from the 

Debtors’ default and which continue to accrue (hereinafter “Beckman Cure Amount”). 

27. True and correct copies of Beckman’s unpaid post-petition invoices and a 

statement of account as of December 13, 2013 are attached hereto as Exhibit “C”.  

Beckman’s Leases have not been Assumed or Rejection 

28. On October 18, 2013, the Debtors filed a Notice of Filing Schedule of Executory 

Contracts and Unexpired Leases [Doc. No. 390] for those to be (1) assumed by Debtors and 

assigned to MMC upon the Sale Closing or (2) rejected by Debtors effective upon the Sale Closing 

(the “First Notice”).  

29. Beckman’s Leases were initially among those listed on Schedule B designated for 

rejection as of the Sale Closing.   

30. After receipt of the original Schedule B, Beckman contacted the Debtor to discuss 

making arrangements to recover the Equipment. 

31. Thereafter, on November 4, 2013, the Debtors filed a Notice of Filing Amendment 

(1st) to Schedule of Executory Contracts and Unexpired Leases [Doc. No. 416] (the “Second 

Notice”), which removed Beckman’s Leases from Schedule B (those leases designated for 

rejection), however, rather than changing the designation to Assigned Contracts the Debtors 

created a new designation for Beckman’s Leases –  those contracts “neither assumed nor rejected 

in connection with the Sale.” 5 

                                                
5 On November 20, 2013, Beckman filed an Objection [Doc. No. 416] to Debtors’ treatment of Beckman’s Leases in 
the Second Notice, but the objection was overruled at the hearing held on December 9, 2013. 
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32. On November 18, 2013, the Debtors filed a Motion for an Order Pursuant to 

Sections 105(a) and 365 of the Bankruptcy Code Authorizing and Approving Procedures for 

Rejection of Executory Contracts and Unexpired Leases [Doc. No. 440] (hereinafter “Motion to 

Approve Rejection Procedures”).6 

33. Over Beckman’s objection, on December 12, 2013, the Court entered an Order 

Pursuant to Sections 105(a) and 365(a) of the Bankruptcy Code Authorizing and Approving 

Procedures for Rejection of Executory Contracts and Unexpired Leases [Doc. No. 487]. 

34. As of the date of this writing, Beckman’s Leases have not been expressly assumed 

or rejected. 

35. However, since at least the Sale Closing, the Debtors are no longer in possession 

of the Equipment.  MMC has continued to possess and utilize Beckman’s Equipment without 

payment for same (whether for reagents or equipment lease payments). 

 

                                                
6 On November 25, 2015, Beckman filed an Objection [Doc. No. 455]  to the Debtors’ Motion to Approve Rejection 
Procedures, but the objection was overruled at the hearing held on December 9, 2013. 
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RELIEF REQUESTED 
 

I. THE AUTOMATIC STAY SHOULD BE TERMINATED TO ALLOW 
BECKMAN TO REPOSSESS ITS LEASED EQUIPMENT 

 
36. Section 362(d) of the Bankruptcy Code provides that:   

On request of a party in interest and after notice and a hearing, the court 
shall grant relief from the stay provided under subsection (a) of this 
section, such as by terminating, annulling, modifying or conditioning such 
stay  -  

(1)  for cause, including the lack of adequate protection of an 
interest in property of such party in interest; [or]  

(2)  with respect to a stay of an act against property under 
subsection (a) of this section, if –  
       (A) the debtor does not have equity in such property; and  
       (B) such property is necessary to an effective reorganization.  

 
11 U.S.C. § 362. 

37. Relief from the automatic stay is mandatory when (a) there is no equity in the 

property at issue and such property is not necessary for an effective reorganization or (b) “cause” 

exists.  See 11 U.S.C. Section 362(d)(1) and (d)(2);  In re Indian Palms Assocs, 61 F.3d 197, 208 

(3d Cir. 1995); In re Morris, 2012 Bankr. LEXIS 3656 (Bankr.S.D. Texas 2012) (“Under Section 

362(d)(1) of the Bankruptcy Code, the court shall grant relief, such as by terminating, annulling 

or modifying or conditioning the stay, or case.”) 

38. Here, relief is warranted under both section 362(d)(1) and (2). 

A. MMC has no contractual right to use or possess Beckman’s Equipment and 
 Beckman’s interests are not adequately protected 
 
39. Effective November 6, 2013, substantially all of Debtors’ assets were sold to 

MMC.  The sale included only those leases which were expressly designated as “Assumed 

Contracts”; the Assumed Contracts were among the “Acquired Assets” sold to MMC.  

40. According to the Sale Order and related documents, only those contracts that were 

designated as Assumed Contracts would be paid Cure Amounts at closing (or paid into escrow if 
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disputed).  Furthermore, the APA states clearly that MMC’s Assumed Liabilities for unexpired 

contracts include only Assigned Contracts.     

41. According to the Sale Order, “Buyer is not taking assignments of any contracts 

unless specifically identified in the Purchase Agreement, which contracts shall be designated by 

the Buyers no later than sixty (60) days prior to the Closing.  Therefore, except as specifically 

provided in the Purchase Agreement, and consistent with section 363(f) of the Bankruptcy Code, 

the Buyer shall have no liability for any claims arising out of or related to the Sale or transfer of the 

Acquired Assets or arising from claims against the Debtors or their estates or any liabilities or 

obligations of the Debtors…”  See Sale Order, Section J. 

42. In approving the Assignment Procedures, the Section 5 of the Sale Order provides 

that: 

…[T]he Debtors are authorized to assume and assign the Assigned 
Contracts designated for assignment to the Purchaser pursuant to the 
Purchase Agreement, provided, however, that there shall be no assumption 
of any such contract absent simultaneous assignment thereof to the Buyer. 
The Buyer shall be deemed to be substituted for the Debtors as a party to 
each of the Assigned Contracts, and pursuant to Bankruptcy Code section 
365(k), the Debtors and their estate shall be relieved from any liability for 
any post-Closing breach of any such Assigned Contract after assignment 
of such Assigned Contract to the Buyer. 

See Sale Order, Section 5 [emphasis added]. 
 

43.  “Assigned Contracts” are defined in Schedule 2.1(d) of the APA to those executory 

contracts and unexpired leases which have been designated to be assumed by the Debtors and 

assigned to the Buyer pursuant to section 365 and the Cure Amounts will be paid at closing.7    

                                                
7 Section 2.1(d) of the APA states that, “[A]ll Assigned Contracts listed on Schedule 2.1(d), including all of Sellers’ 
rights of set-off under such Assigned Contracts, which Schedule shall be delivered by Buyer to Sellers no later than 
thirty-five (35) days following the Effective Date [May 29, 2013], provided that Buyer shall be permitted to remove 
any Contract from Schedule 2.1(d) by written notice to the Sellers at any time on or before the thirtieth (30th) Day 
prior to the Closing Date and to add any Contract not previously included as an Assigned Contract on Schedule 
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44. Sections 2.3 and 2.5 of the APA defines “Assumed Liabilities” of the Buyer to 

include the Cure Amounts for the amounts “necessary to cure all defaults and to pay all actual or 

pecuniary losses, if any, that have resulted from any defaults on the part of the Sellers under the 

Assigned Contracts shall be paid by Buyer at Closing…”  

45. Since the Sale Closing, MMC has had exclusive use and possession of Beckman’s 

Equipment (perhaps only until replacement equipment can be obtained); however, MMC has no 

contractual right to Beckman’s Leases or the Equipment. 

46. Moreover, MMC has repeatedly demanded that Beckman ship reagent chemicals 

for use of the Equipment.   These demands were made directly by MMC and not the Debtors, and 

MMC asserts a contractual obligation when one simply does not exist. 

47. MMC is treating Beckman’s Leases as assumed and assigned pursuant to the sale 

and wishes to reap the benefits of the Leases, but has conspicuously thwarted the burdens of the 

contracts buy (1) failing to pay the Cure Amounts, (2) failing to maintain monthly lease payments, 

and (3) failing to pay for the reagent chemicals8 provided by Beckman. 

48. MMC is abusing the Assumption Procedures by willfully refusing to commit to 

assumption or rejection, as a means to continue to enjoy the benefits of Beckman’s Leases without 

the burdens of payments.9 

49. By the very terms of the APA MMC disclaims any liability for use of the 

Equipment and under the Leases.   

                                                                                                                                                       
2.1(d) but as to which the Buyer notifies the Sellers, at any time on or before the thirtieth (30th) Day prior to the 
Closing Date, that it intends to include as an Assigned Contract.” 
8Since the Sale Date, Beckman has provided reagent chemicals in the amount of $11,457.00 and has not been paid.  
Beckman released a similar shipment of reagent chemicals for the month of December, which will be invoiced upon 
MMC’s report of usage due on January 1, 2014.   
9 The Debtors and MMC’s refusal to pay Beckman’s Cure Amount (or otherwise relinquish possession of the 
Equipment) is especially troubling when the Sale Order and APA specifically authorized payment of Cure Amounts 
in the total amount of $3,000,000.00 to be paid to assumed lease counterparties prior to or upon the Sale Closing. 
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B. Beckman’s Interests in the Leased Equipment are not Adequately Protected 

50. As set forth above, the Debtors have failed to maintain monthly lease payments in 

connection with the Equipment Leases.  Furthermore, since the Filing Date Beckman has 

provided the Debtors with reagent chemicals for use in connection with the Lease Equipment, 

and the Debtors have failed to pay the invoiced amounts of the required reagent chemicals 

through the Sale Date. 

51. As a result of the Debtors’ default of the contractual obligations, Beckman is 

owed $74,155.52, for post-petition charges incurred through the Sale Date. 

52. In addition, MMC has failed to maintain monthly lease payments and payment for 

reagent chemicals since the Sale Date. 

53. Inasmuch as it is clear that the Debtors’ operations have ceased and a third-party 

is admittedly possessing and utilizing Beckman’s Equipment without a contractual basis to do so 

and without commensurate payment to Beckman, the Court should not allow this treatment to 

continue. 

54. In addition to the contractual payment obligations, the Debtors are also required to 

fulfill certain nonmonetary obligations. 

55. For example, the Leases generally provide that the lessee assumes the risk of loss 

and must insure the Equipment at its own expense with a company that covers the replacement 

value for all risks of loss or damage to the equipment until it is returned to Beckman’s possession.  

Furthermore, the policy must name Beckman as an additional insured and loss payee and provide 

Beckman with a 30 day notice of cancellation, modification, or termination. 
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56. If the Equipment is insured by the Debtors, then Beckman requests proof of the 

same.  MMC has disclaimed any liability under the Leases and Beckman therefore presumes that 

MMC has not insured the Equipment and named Beckman as additional loss payee.   

57. The Leased Equipment consists of depreciating assets, as MMC continues to use 

the Equipment in its daily operations.  Therefore, Beckman’s risk of loss increases with each day 

that passes.  

58. Beckman believes it is entitled to relief from the automatic stay for cause, including 

lack of adequate protection and because the Equipment is not necessary for an effective 

reorganization. 

59. Alternatively, the Debtors should be compelled to immediately assume or reject 

Beckman’s leases. 

II. DEBTORS SHOULD BE COMPELLED TO IMMEDIATELY ASSUME OR 
REJECT BECKMAN’S LEASES 

 
60. Beckman’s Leases are unexpired executory contracts and subject to the 

assumption or rejection provision of 11 U.S.C. § 365. 

61. Section 365(d)(2) provides that, “[i]n a case under chapter 9, 11, 12, or 13 of this 

title, the trustee may assume or reject an executory contract or unexpired lease of residential real 

property or of personal property of the debtor at any time before the confirmation of a plan but 

the court, on the request of any party to such contract or lease, may order the trustee to determine 

within a specified period of time whether to assume or reject such contract or lease.”   

62. The Debtors have not yet proposed a plan, but Beckman believes and therefore 

avers that reasonable time has passed to allow the Debtors to immediately determine whether the 

Leases should be assumed or rejected. 
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63. As set forth above, the Debtors’ operations ceased on or about November 6, 2013 

and MMC has been operating the laboratory facilities and using Beckman’s Equipment since the 

Sale Closing. 

64. Given the age of this case, the Debtors’ substantial post-petition default, and 

MMC’s continued use and possession of the Leased Equipment, a reasonable time has passed to 

allow the Debtors to immediately determine whether the Leases should be assumed or rejected.  

65. Debtors’ counsel initially granted Beckman permission to coordinate with the 

laboratory to schedule the decontamination and recovery of its Equipment after the Sale Closing, 

but was subsequently informed that MMC now intended to assume the Beckman Leases because 

they are necessary for the operation of the laboratory.    

66. Although Debtors’ counsel agreed to amend the First Notice to reflect the 

assumption and assignment of Beckman’s Leases (effective upon the Sale Closing), the Debtors 

chose to deviate from the Assignment Procedures and instead categorized Beckman’s Leases as 

“neither assumed nor rejected.” 

67. The Debtors and MMC have undeniably benefited from the Leases, as 

uninterrupted use of the hospital laboratory was essential to the sale to MMC as a going concern.   

Moreover, MMC continues to benefit from Beckman’s Leases and the collective refusal to reject 

the Leases and relinquish possession and use of the Equipment is further evidence of the Leases 

value. 

68. Under the circumstances, the Debtors and MMC have had ample time to evaluate 

Beckman’s Leases.10 

                                                
10 The purpose of the Assumption Procedures was to afford the Buyer with sufficient time to review and evaluate the 
Debtors’ unexpired contracts, and to allow for an orderly process for Debtors and Buyer to reject unexpired 
contracts and determine cure amounts for those contracts assumed and assigned to the Buyer.   Lease counterparties 
should be able to rely on these existing procedures.  The Assumption Procedures were not intended to create a 
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69. If the Debtors wish to assume and assign Beckman’s Leases to MMC, then they 

should be required to immediately do so.  Otherwise, the Debtors clearly have no further use for 

the Leases and they should be rejected. 

70. As an aside, if Debtors and MMC had intended to assume Beckman’s Leases, then 

the Cure Amount should have been paid at Closing or held in escrow, and Beckman has not been 

provided any evidence to demonstrate that any portion of its asserted Cure Amount was paid into 

escrow at the Sale Closing, as required. 

71. The Debtors’ (and MMC’s) failure to unequivocally state its intention with respect 

to Beckman’s Leases, is unjust and is prejudicial to Beckman. 

72. Therefore, pursuant to Section 365(d)(2), Beckman respectfully requests that the 

Court enter an Order setting a date certain by which Debtors must formally assume or reject the 

Leases and pay the Cure Amounts due and owing under the Leases.  

III. DEBTORS SHOULD BE COMPELLED TO MAKE MONTHLY LEASE 
PAYMENTS TO BECKMAN PURSUANT TO 11 U.S.C. § 365(d)(5) 

 
73. Section 365(d)(5) provides the trustee shall timely perform all the obligations of 

the debtor. . . first arising from or after 60 days after the order for relief in a case under Chapter 

11 of this title under an unexpired lease of personal property. . . until such lease is assumed or 

rejected notwithstanding section 503(b)(1) of this title. 

74. It is indisputable that Beckman is entitled to receive payment of all contractual 

obligations under the Leases that became due on or after the 60th day following the Petition Date, 

without the necessity of meeting the requirements of § 503(b)(1)(A).  In re D.M. Kaye & Sons 

Transport, Inc. 259 B.R. 114, 119 (Bankr. D.S.C. 2001).  Thus, while a creditor may be entitled 

                                                                                                                                                       
mechanism for the Debtors and Buyer to circumvent Bankruptcy Code while holding lease counterparties hostage in 
order to gain a strategic advantage. 
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to an administrative claim for rents due during the first 59 days of the case if the requirements of 

§ 503(b)(1)(A) are satisfied, after the expiration of the 59-day period, the trustee is required to 

timely perform under the lease until the assumption or rejection, whether or not the lease is 

beneficial to the bankruptcy estate. Id.  (emphasis added).  See also In re Eastern Agri-Systems, 

Inc., 258 B.R. 352 (Bankr. E.D.N.C. 2000); In re Furley’s Transport, Inc., 263 B.R. 733 (Bankr. 

D. Md. 2001). 

75. Because more than 60 days have passed since this case was filed and Debtors 

have taken no action to assume or reject the Leases, Beckman is entitled to receive the monthly 

payments due under the Leases as a matter of law.  See In re Edison Brothers Stores, Inc., 207 

B.R. 801, 807 (Bankr. D. Del. 1997).   

76. Since the Sale Closing, the Debtors have not expressly assumed Beckman’s 

Leases and have refused to unequivocally indicate to Beckman its intention to assume or reject 

the Leases.   

77. Accordingly, this Court should compel Debtors to immediately cure and to make 

timely monthly payments under the Leases. 

78. The sixtieth (60th) day after the Petition Date was July 29, 2013.   

79. Given the Debtors’ failure to make the monthly payments to Beckman and in 

accordance with Section 365(d)(5), this Court should compel Debtors to immediately cure the 

delinquency owed for lease payments due on or after July 29, 2013, in exchange for its continued 

use of the Leased Equipment until the earlier of: (1) the assumption and assignment of the Leases 

AND the Cure Amount paid; or (2) the Leases AND the Equipment is returned to Beckman. 
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IV. BECKMAN IS ENTITLED TO ADEQUATE ASSURANCE PURSUANT TO 11 
U.S.C. §365(d) FOR USE OF THE LEASED EQUIPMENT 

 
80. If this Court does not compel the Debtors to make payments pursuant to Section 

365(d), then pursuant to Section 363(e) of the Bankruptcy Code, Beckman is entitled to adequate 

protection of its interests in the leased property, including payment for the Leased Property and 

compliance with the non-monetary terms of the Leases.  Section 363(e) provides, in pertinent 

part: 

Notwithstanding any other provision of this section, 
at any time, on request of any entity that has an 
interest in property used, sold or leased, or proposed 
to be used, sold or leased, by the trustee, the court, 
with or without a hearing, shall prohibit or 
condition such use, sale, or lease as in necessary to 
provide adequate protection of such interest.  This 
subsection also applies to property that is subject to 
any unexpired lease of personal property. . .  

 
11 U.S.C.  § 363(e) 
 

81. Section 363(e) therefore provides that lessors of personal property, such as 

Beckman, who lack adequate protection, may seek equitable relief under this section.  See In re 

Ernst Home Ctr., Inc. 209 B.R. 955, 965 (Bankr. W.D. Wash 1997) (Section 363(e) makes it 

clear that the personal property lessor is entitled to adequate protection);  In re The Elder-

Beerman Stores Corp. 201 B.R. 759, 762 (Bankr. S.D. Ohio 1996) (after the 1994 revisions, 

lessors of personal property who lack adequate protection may seek. . . equitable remedies under 

section 363(e)). 

82. Here, given the Debtors’ and MMC’s continued post-petition use of the Leased 

Equipment without the commensurate payment to Beckman pursuant to the terms of the Leases, 

Beckman has not been, and currently is not being, adequately protected.   
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83. The Debtors and MMC continue to enjoy the benefits of the Leases and the 

Leased Equipment without providing Beckman some form of protection, monetary or otherwise, 

to compensate Beckman for such use.   

84. Accordingly, Beckman submits the Court should require the Debtors to pay 

Beckman, in accordance with the terms of the Leases, all due and unpaid rent for the post-

petition use of the Leased Equipment and should condition the Debtors’ and/or MMC continued 

use of the Leased Equipment on the continuing performance of its obligations set forth in the 

Leases as they come due, including properly insuring the Equipment. 

V. BECKMAN HAS AN ADMINISTRATIVE CLAIM PURSUANT TO 11 U.S.C. 
§503(b)(1) AND THE DEBTORS SHOULD BE COMPELLED TO MAKE 
IMMEDIATE PAYMENT 

 
85. Section 503(b) of the Bankruptcy Code provides that an entity can request 

payment of an administrative expense claim for the “actual, necessary costs and expenses of 

preserving the estate . . . ” “Actual and necessary costs under Section 503 include costs 

ordinarily incident to operation of a business, and need not be limited to costs without which 

rehabilitation would be impossible.”  In re B. Cohen & Sons Caterers, Inc., 143 B.R. 27 (ED. Pa. 

1992).  In some cases arising under Chapter 11 it has been recognized that actual and necessary 

costs are not limited to those claims which the business must be able to pay in full if it is to be 

able to deal at all.  Id.  

86. Because the automatic stay prevents a secured creditor from exercising its rights 

to collateral, section 503(b) provides the secured creditor with an administrative expense claim 

equal to the lost value of the collateral during the pendency of the case.  Grundy Nat. Bank v. 

Rife, 876 F.2d 361, 363-64 (4th Cir. 1989). 
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87. In Grundy, the debtor was permitted to retain and use a secured creditor’s 

collateral (an automobile) during the case.  Id at 362.  The bankruptcy court ordered the debtor to 

make payment on the car loan.  Id.  The creditor claimed the debtor failed to make payments on 

the car loan, and by the time the creditor recovered the car it had diminished in value.  Id at 364.  

The bankruptcy court denied the creditor’s administrative claim, and the district court affirmed.  

However, the Fourth Circuit Court of Appeals reversed, and granted the creditor an 

administrative claim in an amount equal to “…either missed payments or the diminution in the 

value of the vehicle, whichever was greater.”  Id at 364 (emphasis added.) 

88. Other courts have also concluded that the debtor’s use of a secured creditor’s 

collateral during the pendency of the bankruptcy case is an “actual, necessary cost an expense of 

preserving the estate” under section 503, and therefore gives rise to a superpriority administrative 

expense claim under section 507(b).  See. Hanna, 1997 Bankr. LEXIS 1937 at *13.; In re J.F.K 

Acquisitions Group, 166 B.R. 207, 212 (Bankr. E.D.N.Y. 1994) (ruing that since the debtor’s use 

of the collateral and its proceeds went to operate the business, the collateral was an essential 

aspect of the debtor’s efforts to reorganize, and therefore diminution of value qualified as  

“actual, necessary costs and expense of preserving the estate”); Bonapfel v. Nalley Motor Trucks 

(In re Carpet Ctr. Leasing Co., Inc.), 991 F.2d 682, 686-87 (11th Cir. 1993).  

89. At the hearing on December 9, 2013, the Debtors and MMC acknowledged (and 

the Court agreed) that Beckman has an administrative claim pursuant to Section 503(b)(1) for 

amounts due and owing from the Filing Date through the Sale Closing, and MMC shall be 

required to pay Beckman for any amounts due and owing after the Sale Closing.  

90. As set forth above, the Debtors have failed to pay for certain post-petition goods 

and services (i.e. reagent chemicals) provided by Beckman (through the Sale Closing) in the total 
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amount of $102,400.29 ($74,155.52 from the Filing Date through the Sale Closing plus 

$28,244.77 from the Sale Closing through December 16, 2013).  

91. Beckman believes and therefore submits that the reagents provided to Debtors 

were actual and necessary costs of conducting the Debtors’ hospital operations.  

92. Accordingly, under Section 503(b)(1) of the Bankruptcy Code, Beckman is 

entitled to allowance and immediate payment of a $102,400.29 administrative expense claim.  

93. Moreover, the Debtors’ use of the Equipment is an actual and necessary cost of 

conducting the hospital operations.  Therefore, Beckman asserts that any unpaid lease payments 

should qualify as additional administrative expenses pursuant to Section 503(b)(1). 

94. Consequently, Beckman should be granted an allowed 503(b)(1) administrative 

expense claim in the total amount of $102,400.29, plus any contractual lease payments that 

remain unpaid.11 

95. Considering the circumstances of this case, including the undeniable benefit 

provided to the hospital and the sale as a going concern and MMC’s continued use of Beckman’s 

Equipment and reagent chemicals for its own benefit, Debtors should be compelled to pay 

Beckman its administrative claim immediately.  

                                                
11 Beckman reserves the right to amend the calculations of default contained herein. 
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 WHEREFORE, for the reasons stated herein, Beckman requests that this Honorable 

Court enter an Order granting the relief requested herein, and granting such further relief as the 

Court deems just and appropriate.      

            Respectfully submitted, 
 

 BERNSTEIN-BURKLEY, P.C. 
 
 BY:/s/ Jodi L. Hause 
 Kirk B. Burkley (PA ID. No. 89511) 
 e-mail:  kburkley@bernsteinlaw.com 
 Jodi L. Hause (PA ID. No. 90625) 
 e-mail:  jhause@bernsteinlaw.com  
 Suite 2200 Gulf Tower 
 Pittsburgh, PA  15219-1900 
 (412) 456-8100 -- telephone 
 
 Attorneys for Creditor,    
 Beckman Coulter, Inc. 
    
  FOSTER & WOLKIND, P.C. 
 
  BY:/s/ Bryan E. Wolkind 
  Bryan E. Wolkind, Esq. 
  e-mail:  bwolkind@foster-wolkind.com 
  80 Fifth Avenue, Suite 1401 
  New York, NY 10011 
  (212) 691-2313 – telephone 
 
 Attorneys for Creditor,    
 Beckman Coulter, Inc. 
 
 
Dated: 12/23/2013 
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