
DELBELLO DONNELLAN WEINGARTEN 
WISE & WIEDERKEHR, LLP 
Attorneys for Orange Pathology Associates P.C.  
One North Lexington Avenue    
White Plains, New York 10601 
(914) 681-0200 
Dawn Kirby Arnold, Esq. 
 

Hearing Date:  December 2, 2013 
Hearing Time: 10:00 a.m. 
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------X 

 

In re: 
 

 
Chapter 11 

SOUND SHORE MEDICAL CENTER  
OF WESTCHESTER, et al. 
 

Case No. 13-22840 (RDD) 

Debtor.  
--------------------------------------------------------X  
 

MOTION OF ORANGE PATHOLOGY ASSOCIATES, P.C.  
FOR AN ORDER COMPELLING IMMEDIATE PAYMENT OF  

POST-PETITION ADMINISTRATIVE EXPENSE CLAIMS  
PURSUANT TO 11 U.S.C. §§ 503(b)(1) AND 507(a)  

 
TO: THE HONORABLE ROBERT D. DRAIN:  
        UNITED STATES BANKRUPTCY JUDGE: 
 

Orange Pathology Associates, P.C. (“OPA”), by its attorneys DelBello Donnellan 

Weingarten Wise & Wiederkehr, LLP, as and for its motion for an Order, pursuant to 

Sections 503(b)(1) and 507(a) of Title 11 of the United States Code (the “Bankruptcy 

Code”), dismissing the Debtor’s Chapter 11 proceeding, respectfully represents as 

follows:  

JURISDICTION  

1. The Court has jurisdiction over this Chapter 11 case and this Motion 

pursuant to 28 U.S.C. §§ 157(b)(2)(A) and 1334.  This Motion is a core proceeding as 

defined in 28 U.S.C. § 157.  Venue is proper in this district pursuant to 28 U.S.C. §§ 

1408 and 1409. The statutory predicates for relief are sections 503(b)(1) and 507(a) of the 

Bankruptcy Code.   
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BACKROUND 

2. OPA is the exclusive provider of pathology laboratory clinical and 

administrative services to Sound Shore Medical Center of Westchester (“Sound Shore”) 

and The Mount Vernon Hospital (“Mount Vernon”) (collectively, the “Debtors”) 

pursuant to a Pathology Services Agreement dated August 30, 2011 (the “Agreement”).  

A copy of the Agreement is annexed as Exhibit A.   

3. OPA provides all anatomic and clinical pathology services to the hospitals 

including but not limited to, clinical lab directorship and consultations,  Blood bank and 

Transfusion service directorship, surgical pathology and cytology diagnostic 

interpretation, frozen section and intraoperative consultation, post-mortem examination 

and other organizational duties including medical and departmental committees.  OPA 

employs two full time doctors and a physician assistant who solely service the Debtors. 

In addition, OPA employs five additional doctors and staff to provide back-up when 

needed so the hospitals are covered 24/7 for essential pathology services.   

4. Pursuant to the Agreement, Section 7.2.3, OPA is entitled to terminate the 

Agreement as follows: 

Termination on Notice for Default.  Subject to Section 7.2.6 below, either 
party may terminate this Agreement upon thirty (30) days prior written 
notice to the to the other upon a breach hereof, which breach has not been 
cured to the reasonable satisfaction of the notifying party within such 
thirty (30) day period.  
 
5. On or about May 21, 2013, OPA served on Sound Shore and Mount 

Vernon a 30-day notice of default and intent to terminate the Agreement (the “Notice of 

Default”).  The basis for the termination was the Debtors’ non-payment of (i) 

Administrative Service Fees (“Part A Services”) due through May 1, 2013 in the amount 

13-22840-rdd    Doc 382    Filed 10/15/13    Entered 10/15/13 14:57:03    Main Document  
    Pg 2 of 5



of $117,333.32 and (ii) Medicaid, Medicaid Managed Care, Charity and Uncompensated 

Care charges (“Pass-Through Services”) due through March 31, 2013 in the amount of 

$11,339.79.   A copy of the Notice of Default is annexed as Exhibit B. 

6. Prior to the expiration of the 30-day Notice of Default, on May 29, 2013 

(the “Filing Date”) the Debtors filed voluntary petitions for reorganization pursuant to 

Chapter 11 of the Bankruptcy Code. 

7.  After the Filing Date, the Debtors continued to default on their financial 

obligations to OPA under the Agreement.   

8. After many efforts by OPA to obtain payment, By letter dated August 14, 

2013, OPA mailed a demand letter to counsel for the Debtors, detailing the defaults and 

providing invoices as back-up.  A copy of the August 14, 2013 letter is attached as 

Exhibit C. 

9. Since the Debtor’s counsel got involved, the Debtors paid Part A Services 

from the Filing Date through August 2013.  September 2013 and October 2013 remain due 

and unpaid in the total amount of $56,166.66.  The Debtors still have not made any 

payments for post-petition Pass-Through Services, which remain due and unpaid in the total 

amount of $21,946.83 as billed through August 31. 2013 (collectively, the “Post-Petition 

Arrears”).  A summary of the post-petition arrears is annexed as Exhibit D. 

10. On September 4, 2013, OPA’s counsel followed up with the Debtor’s 

representative via email regarding payment of Pass-Through Services.  Additional invoices 

and back-up were provided, but still payment was not forthcoming. 

11. On October 9, 2013, OPA’s counsel followed up again with Debtor’s 

counsel.  OPA was directed to communicate with the Debtors’ representative at FTI 
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Consulting.  Again, explanations, summaries and invoices were sent.  Not only have the 

Debtors failed to pay any portion of the Pass-Through Services, the Debtors are falling 

behind again on Part A Services, which are now unpaid for September 2013 and October 

2013.  OPA has made an enormous effort to resolve this matter without bringing a motion, 

but is now forced to seek this Court’s intervention due to the fact that the Debtor has failed 

to make good on any of the Pass-Through Services payments, and is falling farther behind 

on the Part A Services, failing to respond to the Debtor’s repeated submissions of 

information. 

12. Thus, OPA has been forced to carry its payroll for doctors, clinicians and 

staff who operate the pathology lab, providing an essential service to the Debtors.  OPA 

should not be forced to pay for continued employment and provision of services without 

post-petition payment. 

13. Bankruptcy Code Sections 503(b)(1) and 507(a) provide the Court with 

authority to order payment of post-petition claims.    

14. In determining whether to award immediate payment of an administrative 

claim, court in other circuits have considered three factors, (i) prejudice to the debtor; (ii) 

hardship to the claimant; and (iii) potential detriment to other creditors.  See In re Garden 

Ridge Corp., 323 B.R. 136, 143 (Bankr. D. Del. 2005).  This test illustrates why OPA is 

entitled to immediate payment of the Post-Petition Arrears. 

15. There is no prejudice to the Debtor to timely pay for post-petition essential 

pathology services required to run the hospital.  There is extreme prejudice to OPA to be 

forced to continue to comply with its obligations under the Agreement, paying salaries 

and costs necessary to operating the Debtor’s essential pathology lab.  Finally, it would 
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certainly prejudice other creditors and patients if OPA was unable to run the pathology 

lab due to lack of payment.  OPA already has pre-petition claims against the Debtors in 

the amount of over $130,000.   

16. Accordingly, OPA asserts that the Debtors should be immediately compelled 

to pay all outstanding Part A Services and Pass-Through Services post-petition invoices due 

through the hearing on this Motion. 

 WHEREFORE, the Debtor requests that the Court enter an Order compelling the 

Debtors to pay OPA’s post-petition administrative claims, together with such other and 

further relief as is just and proper.  

Dated: White Plains, New York 
 October 15, 2013  
               DELBELLO DONNELLAN WEINGARTEN 

WISE & WIEDERKEHR, LLP 
                           Attorneys for the Debtor 
 
      /s/ Dawn Kirby Arnold 
     BY:__________________________ 
      Dawn Kirby Arnold  
       One North Lexington Avenue  
       White Plains, New York 10601 

(914) 681-0200 
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DELBELLO DONNELLAN WEINGARTEN 
WISE & WIEDERKEHR, LLP 
Attorneys for Orange Pathology Associates P.C.  
One North Lexington Avenue    
White Plains, New York 10601 
(914) 681-0200 
Dawn Kirby Arnold, Esq. 
 

Hearing Date:  December 2, 2013 
Hearing Time: 10:00 a.m. 
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------X 

 

In re: 
 

 
Chapter 11 

SOUND SHORE MEDICAL CENTER OF 
WESTCHESTER, et al. 
 

Case No. 13-22840 (RDD) 

Debtor.  
----------------------------------------------------------X  
 

NOTICE OF HEARING TO CONSIDER MOTION OF ORANGE PATHOLOGY 
ASSOCIATES, P.C. FOR AN ORDER COMPELLING IMMEDIATE PAYMENT OF  

POST-PETITION ADMINISTRATIVE EXPENSE CLAIMS  
PURSUANT TO 11 U.S.C. §§ 503(b)(1) AND 507(a)  

 

 PLEASE TAKE NOTICE, that upon the annexed motion of Orange Pathology Associates, 

P.C., (the “OPA”), by its attorneys DelBello, Donnellan, Weingarten, Wise and Wiederkehr, LLP,  

shall move this Court before the Honorable Robert D. Drain, United States Bankruptcy Judge, at 

the United States Bankruptcy Court, 300 Quarropas Street, White Plains, New York 10601 on 

the 2nd day of December 2013 at 10:00 a.m. or as soon thereafter as counsel may be heard, for an 

order pursuant to 11 U.S.C. § 503(b)(1) and 507(a) for an order compelling immediate payment 

of post-petition administrative expense claims (the “Motion”). 

         PLEASE TAKE FURTHER NOTICE, that objections, if any, to the relief requested in the 

Motion shall be made in writing filed with the Bankruptcy Court via its electronic website 

www.nysb.uscourts.gov (with a copy delivered directly to Chambers), and served upon the  
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undersigned so as to be received no later than seven (7) days before the hearing date. 

Dated:  White Plains, New York 
    October 15, 2013   
 
 

DELBELLO DONNELLAN WEINGARTEN  
WISE & WIEDERKEHR, LLP 
Attorneys for the Debtor   
One North Lexington Avenue    
White Plains, New York 10601 
(914) 681-0200 
 
By:____/s/ Dawn Kirby Arnold ______________ 

Dawn Kirby Arnold, Esq. 
 
 
 

TO:  Counsel to the Debtor 
 Counsel to the Official Committee of Unsecured Creditors 

United States Trustee 
All Parties Filing Notices of Appearance 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------X 

 

In re: 
 

 
Chapter 11 

SOUND SHORE MEDICAL CENTER  
OF WESTCHESTER, et al. 
 

Case No. 13-22840 (RDD) 

Debtor.  
----------------------------------------------------------X  

 
ORDER COMPELLING PAYMENT OF POST-PETITION ADMINISTRATIVE 

EXPENSE CLAIMS OF ORANGE PATHOLOGY ASSOCIATES, P.C. 
  

UPON consideration of the motion (the “Motion”) of Orange Pathology Associates, P.C., 

by its counsel DelBello Donnellan Weingarten Wise & Wiederkehr, LLP, for an Order order 

pursuant to 11 U.S.C. § 503(b)(1) and 507(a) for an order compelling immediate payment of 

post-petition administrative expense claims; and a hearing (the “Hearing”) having been held 

before this Court to consider the Motion on December 12,  2013; and upon the record made at 

the Hearing; and no objection having been filed or having been overruled; it is hereby 

ORDERED, that the motion is granted; and it is further  

ORDERED, that the Debtors Sound Shore Medical Center of Westchester and The 

Mount Vernon Hospital are directed to pay Orange Pathology Associates, P.C. $_________ on 

or before December ____, 2013. 

Dated:  White Plains, New York 
     December  ___, 2013 

_____________________________________ 
HONORABLE ROBERT D. DRAIN 
UNITED STATES BANKRUPTCY JUDGE 
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