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GARFUNKEL WILD, P.C. 
111 Great Neck Road 
Great Neck, New York 11021 
Phone: 516.393-2200 
Fax: 516.466-5964 
Burton S. Weston  
Adam T. Berkowitz 
Phillip Khezri     

Counsel  for the  Estates and the Plan Administrator 

 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------x 

SOUND SHORE MEDICAL CENTER OF   Chapter 11 
WESTCHESTER, et al.,       
        Case No.:  13-22840 (RDD) 

Debtors. 
----------------------------------------------------------x 

PLAN ADMINISTRATOR’S OBJECTION TO PROOFS OF  

CLAIM FILED BY OR ON BEHALF OF DR. CONSUELO RODRIGUEZ 

Monica Terrano, as Plan Administrator (the “Plan Administrator”) for the estates of 

Sound Shore Medical Center of Westchester (“Sound Shore”), and its affiliated debtors 

(collectively, the “Debtors”), by and through her counsel, Garfunkel Wild, P.C. hereby submits 

this objection (the “Objection”) seeking entry of an Order pursuant to 11 USC § 502 and Fed. R. 

Bankr. P. 3007 disallowing and expunging proofs of claim filed by or on behalf of Dr. Consuelo 

Rodriguez (“Dr. Rodriguez”) which are designated as claim numbers 938, 1444, and 1538 on the 

Debtors’ official claims register (collectively, the “Claims”), and which are attached hereto as 

Exhibit A.  In support of the Objection, the Plan Administrator represents as follows: 

SUMMARY OF RELIEF REQUESTED 

1. During the course of these cases, certain claims were filed by or on behalf of Dr. 

Rodriguez, a medical professional formerly employed by Sound Shore pursuant to a certain 

employment agreement between the parties (the “Employment Agreement”), a copy of which is 

13-22840-rdd    Doc 1449    Filed 06/16/17    Entered 06/16/17 15:49:39    Main Document 
     Pg 1 of 10



 

 2 
4441114v.3 

attached to claim no. 1538.  Dr. Rodriguez was employed by Sound Shore through November 5, 

2013, the date the sale of the Debtor’s assets closed. 

2. As discussed more fully herein, the Claims include amounts allegedly owed to Dr. 

Rodriguez by Sound Shore for, among other things, reimbursement of medical malpractice 

insurance premiums (“Insurance Premium Reimbursement”), accrued but unused sick time 

(“Sick Time”), unpaid retirement contributions (“Retirement Contributions”), and damages equal 

to one year’s salary arising from the Debtors’ termination of the Employment Agreement 

(“Employment Agreement Damages”), as capped by § 502(b)(7) of the Title 11 of the United 

Stated Code (the “Bankruptcy Code”). 

BACKGROUND 

3. On May 29, 2013 (the “Petition Date”), Sound Shore Medical Center of 

Westchester, and its affiliates (each a “Debtor” and together the “Debtors,”), each filed a 

voluntary petition for relief under chapter 11 the Bankruptcy Code with the United States 

Bankruptcy Court for the Southern District of New York (the “Court”).  Pursuant to §§ 1107 and 

1108 of the Bankruptcy Code, the Debtors continued to administer their affairs as debtors-in-

possession. 

4. On June 10, 2013, the United States Trustee appointed an Official Committee of 

Unsecured Creditors (the “Committee”). [Docket No. 67].   

5. On June 3, 2013, this Court granted an order to employ Garden City Group, Inc. 

(“GCG”), as the  Debtors’ Claims and Noticing agent [Docket No. 41]. 

6. On June 28, 2013, the Debtors filed their respective schedule of assets and 

liabilities and statement of financial affairs (the “Schedules”) [Docket Nos. 125, 127, 129, 131, 

133, 135, 137]. 
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7. By order of this Court dated July 25, 2013 (the “Bar Date Order”) [Docket No. 

194], with certain exceptions, the general deadline for the filing of proofs of claim against the 

Debtors was established as September 16, 2013 (the “Bar Date”) and the deadline for 

governmental units to file claims against the Debtors was established as November 25, 2013.  On 

August 9, 2013, the Debtors caused written notice of the Bar Date to be mailed to the Debtors’ 

known and potential creditors [Docket No. 265].  In addition, on August 15, 2013, the Debtors 

caused notice of the Bar Date to be published in The New York Times [Docket No. 299]. 

8. Thereafter, on December 13, 2013, an order was entered establishing January 31, 

2014 (the “Administrative Bar Date”) as the deadline for the filing of all administrative proofs of 

claim against the Debtors (the “Administrative Bar Date Order”) [Docket No. 490].  On 

December 19, 2013, the Debtors caused written notice of the Administrative Bar Date to be 

mailed to the Debtors’ known and potential creditors [Docket No. 516].  Additionally, on 

December 26, 2013, the Debtors caused notice of the Administrative Bar Date to be published in 

The New York Times Local Edition [Docket No. 622].  

9. On November 6, 2014, the Court entered an Order (the “Confirmation Order”) 

confirming the Debtors’ First Amended Plan of Liquidation Under Chapter 11 of the Bankruptcy 

Code of Sound Shore Medical Center of Westchester, et al. (the “Plan”) [Docket No. 908].  

Pursuant to the Confirmation Order, Monica Terrano has been appointed as Plan Administrator. 

Pursuant to the Plan, the Plan Administrator has the authority, among other things, to object to 

claims on behalf of the Estates. 
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The Claims
1
 

10. The following claims have been filed in these cases by or on behalf of Dr. 

Rodriguez: 

(a)  Claim No. 938: $466,310.40 asserting a priority claim comprised of $292,101 for 
Insurance Premium Reimbursement, $81,000 for Sick Time, and $93,209.40 for 
Retirement Contributions; 

(b)  Claim No. 1444: $81,000 asserting as an administrative claim for Sick Time; and 

(c)  Claim No. 1538: $629,701.40 asserting an unsecured claim comprised of 
indeterminable amounts for Insurance Premium Reimbursement and Employment 
Agreement Damages.2 

JURISDICTION 

11. This Court has jurisdiction over this Objection pursuant to 28 U.S.C. § 1408.  

This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(B).  The statutory predicates for the 

relief requested herein are § 502 of the Bankruptcy Code and Rules 3001 and 3002 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

RELIEF REQUESTED 

12. Since the passing of the Bar Date, the Plan Administrator, together with her 

counsel and advisors, has reviewed the Debtors’ books and records to identify objectionable 

proofs of claim.   

13. After reviewing the Claims, the Plan Administrator determined that the Debtors 

have no liability for the Claims pursuant to the terms of the Employment Agreement, the Plan, 

                                                
1 Dr. Rodriguez also filed Claim No. 1443 which asserts a claim for reimbursement.  Claim No. 1443 was satisfied 
by payment from the Debtors and/or the Plan Administrator and is not subject to this Objection. 
2 Claim No. 1538 was filed by counsel to Dr. Rodriguez, Michael D. Brofman, Esq.  The documentation supporting 
the claim includes the Employment Agreement and an invoice by an insurance carrier for amount totaling $311,818.  
In discussing the claim with Mr. Brofman, Mr. Brofman has represented that the claim is comprised of amounts for 
Insurance Premium Reimbursement and Employment Agreement Damages.  Accordingly, the Plan Administrator is 
not aware of any other basis for this claim. 
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the Debtors’ Personnel Policy Manual (the “Personnel Policy”), and/or the Debtors’ retirement 

plan (the “Retirement Plan”).  Thus, the Debtors seek an Order expunging the Claims.  

BASIS FOR RELIEF REQUESTED 

Sick Time
3
  

14. To the extent the Claims assert amounts for Sick Time, the Debtors’ obligations 

as to Sick Time for non-union employees is governed by the Debtors’ Personnel Policy.  

Subsection 1 of Section IV of the Personnel Policy states:  

Terminal Sick time pay 

Employees will not receive pay for unused or banked sick time when they separate 

employment. (emphasis added) 

15. Accordingly, the Debtors have no liability for the payment of unused Sick Time 

and, therefore, the Plan Administrator objects to and seeks to disallow and expunge the Claims to 

the extent they are based on Sick Time. 

Retirement Contributions
4
 

16. In 1999, the Debtors established its retirement plan (the “Retirement Plan”).  As 

evidenced by the language of the Retirement Plan, the Debtors have always retained the 

discretion whether or not to make any employer contributions to the Retirement Plan for a given 

year.  For example, Section 3.1 of the Retirement Plan provides for the level of Debtors’ 

“contributions, if any,” whereas Section 3.2 of the Retirement Plan provides how such 

“Employer Contributions, if any,” shall be allocated.  Since the Plan’s inception in 1999, Section 

                                                
3 The Plan Administrator objected, on the same basis as set forth herein, to Sick Time claims filed by non-union 
employees in connection with the Plan Administrator’s Fifteenth Objection to Allowance of Certain Proofs of Claim 
[Docket No. 1299] and the Plan Administrator’s Sixteenth Objection to Allowance of Certain Proofs of Claim 

[Docket No. 1329].  Such objections were granted by Orders from the Court [Docket Nos. 1318, 1326, and 1356]. 
4 The Plan Administrator objected, on the same basis as set forth herein,  to Retirement Contributions claims filed by 
non-union employees in connection with the Plan Administrator’s Fifteenth Objection to Allowance of Certain 

Proofs of Claim [Docket No. 1299] and the Plan Administrator’s Sixteenth Objection to Allowance of Certain 

Proofs of Claim [Docket No. 1329].  Such objections were granted by Orders from the Court [Docket Nos. 1318, 
1326, and 1356]. 
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3.1 of the Retirement Plan has always, in relevant part, provided that “Each Plan Year the 

Employer will contribute to the Plan such amount . . . as it may in its sole discretion determine . . 

..”   

17. The January 1, 2009 restatement of the Retirement Plan, which received a 

favorable IRS determination letter on October 12, 2010, reiterated this point by clarifying section 

3.2 to read, in relevant part, as follows: 

[I]f the Employer elects in its discretion, in accordance with the provisions of 
Section 3.1, to make a contribution for any given Plan Year, the contribution 
made by the Employer, if any, to the Trust Fund for each such Plan Year will be 
allocated . . .  

18. Section 3.1 has always, to the Debtors’ knowledge and belief, since the 

Retirement Plan’s inception, given the Debtors the discretion whether or not to make any 

employer contributions to the Retirement Plan for any given year.  Therefore, the portion of the 

Claims against the Debtors’ estates for Retirement Contributions are without merit, as there can 

be no contributions due to Dr. Rodriguez unless the Debtors have exercised their discretion to 

make the contribution by actually making the contribution.  

19. Accordingly, the Debtors have no liability for Retirement Contributions and, 

therefore, the Plan Administrator objects to and seeks to disallow and expunge the Claims to the 

extent they are based on Retirement Contributions.5 

 

 

 

                                                
5 Additionally, on November 12, 2013, the Employee Benefits Security Administration of the United States 
Department of Labor (the “DOL”) filed a claim in these cases [Claim No. 1420] for alleged unpaid employer 
contributions into the Retirement Plan since 2004.  The DOL’s claim states that, “the money claimed by the [DOL] 
is owed to the [Retirement] Plan or its participants and beneficiaries.  The [DOL] requests that payments be made 
directly to the [Retirement] Plan (or, if appropriate, to its participants or beneficiaries), and not to the department.”  
Subsequent to filing its proof of claim, the DOL conducted an investigation and ultimately issued the Debtors a 
letter, determining that no further action was necessary. The DOL has since withdrawn its proof of claim.    
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Insurance Premium Reimbursement
6
 

20. Notwithstanding anything to the contrary, the Debtors have no liability on account 

of the Claims to the extent they seek Insurance Premium Reimbursement, as the Debtors’ 

obligations with respect to such claims were waived pursuant to the Debtors’ confirmed Plan.  

Section 13.1(b) of the Plan states: 

Covered Medical Professionals Injunction.  Except as otherwise 
provided in the Plan, upon the Effective Date, all Persons are 
permanently enjoined from commencing or continuing any 
medical malpractice or related action against any Covered Medical 
Professional and/or from enforcing, attaching, collecting or 
recovering in any manner any judgment, award, decree or order 
against a Covered Medical Professional with respect to any such 
actions, provided however, that such injunction shall not extend to 
recoveries against any available insurance.  In exchange for this 

injunction, each Covered Medical Professional shall be deemed 

to waive any Indemnification Claim and any Claims against the 

Debtors and their Estates, administrative or otherwise, related to, 

or arising in connection with, the Debtors’ alleged obligation to 

purchase or provide medical malpractice insurance and/or any 

related extended reporting period coverage, provided that the 
waiver of the Indemnification Claims and other claims hereunder 
shall not impair the injunction in this Section of the Plan and 
neither the waiver of the Indemnification Claims, nor this 
injunction shall release the obligations of any insurance company 
to defend a Covered Medical Professional under an otherwise 
applicable insurance policy. (emphasis added) 

21. Dr. Consuelo Rodriguez is a “Covered Medical Professional”, as defined in the 

Plan, and as such, the Plan Administrator seeks an Order disallowing and expunging the Claims 

to the extent they assert amounts for Insurance Premium Reimbursement. 

 

 

                                                
6 The Plan Administrator objected to Insurance Premium Reimbursement claims filed by non-union employees in 
connection with the Plan Administrator’s Fourteenth Objection to Allowance of Certain Proofs of Claim [Docket 
No. 1263]  which was granted by an Order from the Court [Docket No. 1291]. 
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Employment Agreement Damages 

22. As part of the Claims, Dr. Rodriguez asserts entitlement to damages equivalent to 

one year of compensation under the Employment Agreement as a result of the Debtors’ 

termination of the Employment Agreement. 

23. Section 502(b)(7) of the Bankruptcy Code provides that court may allow a claim 

except to the extent that such claim is a claim of an employee for damages resulting from the 

termination of an employment contract, such claim exceeds-- 

(A) the compensation provided by such contract, without acceleration, for one 
year following the earlier of-- 

(i) the date of the filing of the petition; or 

(ii) the date on which the employer directed the employee to terminate, or such 
employee terminated, performance under such contract; plus 

(B) any unpaid compensation due under such contract, without acceleration, on 
the earlier of such dates. 

11 U.S.C. § 502(b)(7).   

24. Section VII.3 of the Employment Agreement, in relevant part, provides that the 

Employment Agreement “may be terminated at any time by either party without cause upon 

ninety (90) days prior written notice to the other party.”  Dr. Rodriguez was terminated on or 

around November 5, 2013. 

25. On or around July 24, 2013, more than 90 days before Dr. Rodriguez was 

terminated, in connection with the sale of the Debtors’ assets earlier in these cases, the Debtors 

issued a WARN notice or notices (the “WARN Notice”) to all of its employees who were 

employed at such time.  The WARN Notice, which was issued to Dr. Rodriguez, notified her of 

the forthcoming sale and the pending termination of her employment in excess of the 90-day 

period required pursuant to the terms of the Employment Agreement and constituted written 

13-22840-rdd    Doc 1449    Filed 06/16/17    Entered 06/16/17 15:49:39    Main Document 
     Pg 8 of 10



 

 9 
4441114v.3 

notice under the Employment Agreement, thereby rendering any claim for Employment 

Agreement Damages without merit.  

26. Accordingly, to the extent the Claims assert amounts owed by the Debtors to Dr. 

Rodriguez stemming from termination of the Employment Agreement, such portion of the 

Claims have no merit and, accordingly, the Plan Administrator seeks an Order disallowing and 

expunging such portion of the Claims. 

RESERVATION OF RIGHTS 

27. The Plan Administrator reserves all rights to object to any surviving claim  

against the Debtors, whether asserted or unasserted by or on behalf of Dr. Rodriguez and to 

further object to any surviving claim on any other grounds discovered by the Plan Administrator 

during the pendency of this case.  Should the objection addressed herein be denied or dismissed, 

the Plan Administrator reserves her rights to further object to the disputed claim on any other 

grounds discovered by the Plan Administrator during the pendency of this case. 

NOTICE 

28. Notice of this Objection will be given by mailing a copy of such Objection and 

the proposed order to (i) the United States Trustee, (ii) counsel for the Committee, (iii) Dr. 

Rodriguez and counsel to Dr. Rodriguez, and (iv) all other parties required to be notified under 

the Case Management Order.   
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WHEREFORE, the Plan Administrator respectfully requests that the relief requested 

herein be granted, the Claims be disallowed and expunged, and this Court enter an order, 

substantially in the form annexed hereto as Exhibit B, and grant such other and further relief as is 

just and proper. 

Dated: Great Neck, New York 
 June 16, 2017 

GARFUNKEL WILD, P.C. 
Counsel for the Estates and the Plan Administrator 
 
 
By: /s/ Adam T. Berkowitz   

Burton S. Weston  
Adam T. Berkowitz 
Phillip Khezri 
111 Great Neck Road  
Great Neck, NY 11021 
(516) 393-2200 
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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

----------------------------------------------------------x 

SOUND SHORE MEDICAL CENTER OF   Chapter 11 

WESTCHESTER, et al.,       

        Case No.:  13-22840 (RDD) 

Debtors. 

----------------------------------------------------------x 

ORDER GRANTING PLAN ADMINISTRATOR’S OBJECTION TO PROOFS OF  

CLAIM FILE BY OR ON BEHALF OF DR. CONSUELO RODRIGUEZ 

 Upon the objection, dated June 16, 2017, of the Plan Administrator appointed in these 

cases (the “Objection”) for entry of an order, pursuant to Section 502(b) of title 11, United States 

Code (the “Bankruptcy Code”), Rule 3007(d) of the Federal Rules of Bankruptcy Procedure 

seeking entry of an order disallowing and expunging proofs of claim numbers 938, 1444, and 

1538 on the Debtors’ official claims register (collectively, the “Claims”) filed on behalf of Dr. 

Consuelo Rodriguez (“Dr. Rodriguez”), all as more fully described in the Objection; and due and 

sufficient notice of the Objection having been provided to Dr. Rodriguez and her counsel at the 

addresses set forth on the Claims; and it appearing that no other or further notice need be 

provided; and no responses having been filed to the Objection; and a hearing on the Objection 

having been held on July 18, 2017; and the Court having found and determined that the relief 

sought in the Objection is in the best interests of the Debtors, their estates, creditors, and all 

parties in interest and that the legal and factual basis set forth in the Objection establish just 

cause for the relief granted herein; and after due deliberation and sufficient cause appearing 

therefor, it is 

 ORDERED, that the relief requested in the Objection is granted to the extent provided 

herein; and it is further 

 ORDERED, that, pursuant to Section 502(b) of the Bankruptcy Code, the Claims are 

hereby disallowed and expunged; and it is further  

 ORDERED, that all rights of the Plan Administrator to object to any surviving claims 

against the Debtors, whether asserted or unasserted by or on behalf of Dr. Rodriguez are hereby 

reserved; and it is further 
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 ORDERED, that this Court shall retain jurisdiction to hear and determine all matters 

arising from or related to this Order. 

 

Dated: July __, 2017 

White Plains, New York 

      __________________________________ 

      HONORABLE ROBERT D. DRAIN 

      UNITED STATES BANKRUPTCY JUDGE 
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Hearing Date: July 18, 2017 at 10:00 a.m. (Prevailing Eastern Time) 

Objection Deadline: July 11, 2017 at 4:00 p.m. (Prevailing Eastern Time) 

 

GARFUNKEL WILD, P.C. 
111 Great Neck Road 

Great Neck, New York 11021 
Telephone:  (516) 393-2200 

Facsimile:  (516) 466-5964 

Burton S. Weston 

Adam T. Berkowitz  

Phillip Khezri 

 
Counsel for the Estates and Plan Administrator 

 

UNITED STATES BANKRUPTCY COURT  

SOUTHERN DISTRICT OF NEW YORK 

 

In re: 

 

SOUND SHORE MEDICAL CENTER OF   Chapter 11 

WESTCHESTER, et al
1
.     Case No. 13-22840 (RDD) 

 

   Debtors.    (Jointly Administered) 

 

NOTICE OF THE PLAN ADMINISTRATOR’S OBJECTION TO PROOFS OF CLAIM 

FILED BY OR ON BEHALF OF DR. CONSUELO RODRIGUEZ 

 
PLEASE TAKE NOTICE, that Monica Terrano, the Plan Administrator appointed in 

the above-captioned cases, filed an objection (the “Objection”) seeking the entry of an order 

disallowing and expunging proofs of claim numbers 938, 1444, and 1538 filed by or on behalf 

of Dr. Consuelo Rodriguez. 

PLEASE TAKE NOTICE, that a hearing on the Objection will be held before the 

Honorable Robert D. Drain, United States Bankruptcy Judge for the Southern District of New 

York, 300 Quarropas Street, White Plains, New York 10601 on the 18
th

 day of July 2017 at 

                                                
1 The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax identification 

number include:  Sound Shore Health System, Inc. (1398), Sound Shore Medical Center of Westchester (0117), The 

Mount Vernon Hospital  (0115), Howe Avenue Nursing Home, Inc., d/b/a Helen and Michael Schaffer Extended 

Care Center (0781), NRHMC Services Corporation (9137), The M.V.H. Corporation (1514) and New Rochelle 

Sound Shore Housing, LLC (0117).  There are certain additional affiliates of the Debtors who are not debtors and 

have not sought relief under Chapter 11.    
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10:00 o’clock in the forenoon of that day, or as soon thereafter as counsel can be heard, to 

consider the entry of an Order approving the relief requested in the Objection and granting such 

other and further relief as is just and proper. 

PLEASE TAKE FURTHER NOTICE, that objections, if any, to the relief requested in 

the Objection must be in writing, stating in detail the reasons therefor, and must be filed with the 

Clerk of the Bankruptcy Court, with a hard copy provided to the Clerk’s Office at the Court for 

delivery to the Chambers of the Honorable Robert D. Drain, and shall be served upon (i) 

Garfunkel Wild, P.C., 111 Great Neck Road, Great Neck, New York 11021, Attention: Burton 

S. Weston, Esq., Adam T. Berkowitz, Esq., and Phillip Khezri, Esq., counsel to the Estates and 

Plan Administrator; (ii) Farrell Fritz, P.C., 622 Third Avenue, Suite 37200, New York, New 

York 10017 Attention: Martin G. Bunin, Esq., counsel to the Post Effective Date Committee; 

and (iii) the Office of the United States Trustee for the this district, so as to be received by all 

such parties no later than July 11, 2017 at 4:00 p.m. 

PLEASE TAKE FURTHER NOTICE, that if no objections are timely served and filed 

as set forth above, the relief requested in the Objection may be granted without further notice. 

Dated: June 16, 2017     GARFUNKEL WILD, P.C. 

Counsel for the Estates and Plan 

Administrator 

 

By: /s/ Adam T. Berkowitz 

Burton S. Weston 

Adam T. Berkowitz 

Phillip Khezri 

111 Great Neck Road 

Great Neck, NY 11021 

(516) 393-2200 
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