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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
Quicksilver Resources Inc., et al.,1
Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 15-10585 ( )
Joint Administration Requested

DEBTORS’ MOTION FOR ENTRY OF INTERIM
AND FINAL ORDERS (A) AUTHORIZING THE USE OF
CASH COLLATERAL, (B) GRANTING PREPETITION SECURED
PARTIES ADEQUATE PROTECTION, (C) SCHEDULING A FINAL
HEARING, AND (D) GRANTING RELATED RELIEF
The debtors and debtors in possession in the above-captioned chapter 11 cases
(collectively, the “Debtors”) respectfully submit this Motion for Entry of Interim and Final
Orders (A) Authorizing the Use of Cash Collateral, (B) Granting the Prepetition Secured
Lenders Adequate Protection, (C) Scheduling a Final Hearing, and (D) Granting Related Relief
(the “Motion”). In support of the Motion, the Debtors represent and set forth as follows:2

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax
identification number, are: Quicksilver Resources Inc. [6163]; Barnett Shale Operating LLC [0257]; Cowtown
Drilling, Inc. [8899]; Cowtown Gas Processing L.P. [1404]; Cowtown Pipeline Funding, Inc. [9774]; Cowtown
Pipeline L.P. [9769]; Cowtown Pipeline Management, Inc. [9771]; Makarios Resources International Holdings LLC
[1765]; Makarios Resources International Inc. [7612]; QPP Holdings LLC [0057]; QPP Parent LLC [8748];
Quicksilver Production Partners GP LLC [2701]; Quicksilver Production Partners LP [9129]; and Silver Stream
Pipeline Company LLC [9384]. The Debtors’ address is 801 Cherry Street, Suite 3700, Unit 19, Fort Worth, Texas
76102.
2 A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this
Motion and the Debtors’ restructuring, are set forth in greater detail in the Declaration of Vanessa Gomez LaGatta in
Support of First Day Pleadings (the “First Day Declaration”), filed contemporaneously with the Debtors’ voluntary
petitions for relief filed under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).
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CONCISE STATEMENT PURSUANT TO
BANKRUPTCY RULE 4001(c) AND LOCAL RULE 4001-2(a)(ii)
1.

By the Motion and for the reasons set forth below, the Debtors seek entry of (a)

an interim order, substantially in the form attached hereto as Exhibit A (the “Interim Order”),3
(i) authorizing the Debtors to utilize Cash Collateral (as that term is defined in Bankruptcy Code
section 363(a)), (ii) granting adequate protection to the Global Administrative Agent, the U.S.
Lenders, the Canadian Lenders, the Second Lien Agent, the Second Lien Lenders, the Second
Lien Indenture Trustee, and the Second Lien Noteholders (each as defined below and
collectively, the “Prepetition Secured Parties”), (iii) scheduling a hearing to consider the relief
requested herein on a final basis (the “Final Hearing”), and (iv) granting related relief; and (b) an
order granting the relief requested herein on a final basis (the “Final Order”).
2.

As required by rule 4001(c) of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules”) and rule 4001-2(a)(ii) of the Local Rules of Bankruptcy Practice and
Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local
Rules”), the following is a summary of the material terms of the Interim Order:4
Interest Holders:
Fed. R. Bankr. P.
4001(b)(1)(B)(i)

Purpose for Use:

3

Global Administrative Agent
U.S. Lenders
Canadian Administrative Agent
Canadian Lenders
Second Lien Agent
Second Lien Lenders
Second Lien Indenture Trustee
Second Lien Noteholders
The Debtors have an immediate need to use the Prepetition Collateral to, among other things,
permit the orderly continuation of their operations and preserve the going concern value of their

Capitalized terms used but not otherwise defined herein shall have the meaning ascribed in the Interim

Order.
4

Unless otherwise indicated, capitalized terms used and not defined in the below chart shall have the
meanings set forth elsewhere in this motion or in the Interim Order. The summaries and descriptions of the terms
and conditions of the Interim Order set forth in this Motion are intended solely for informational purposes to provide
the Court and parties in interest with an overview of significant terms thereof and should only be relied upon as
such. The summaries and descriptions are qualified in their entirety by the Interim Order. In the event that there is a
conflict between this Motion and the Interim Order, the Interim Order shall control in all respects.

2
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Fed. R. Bankr. P.
4001(b)(1)(B)(ii)

business. As described in more detail herein, without access to Prepetition Collateral, the
Debtors’ estates will suffer immediate and irreparable harm.

Material Terms
of Use:

Authorization to Use Cash Collateral

Fed. R. Bankr. P.
4001(b)(1)(B)(iii)
Del. Bankr. L.R.
4001-2(a)(ii)

Pursuant to the Interim Order, the Debtors shall be authorized to use the Prepetition Collateral
during the period from the Petition Date through and including the Termination Date for (i)
working capital, general corporate purposes and administrative costs and expenses of the
Debtors incurred in these chapter 11 cases, subject to the terms hereof; and (ii) adequate
protection payments to the Prepetition Agents and the Prepetition Secured Parties, as provided
in the Interim Order.
Pursuant to the Interim Order, during the period from April 1, 2015 through the Termination
Date (as defined in paragraph 11 of the Interim Order), the Debtors shall be authorized and
directed to deposit into the Debtors’ main operating account (held by the Global Administrative
Agent) (as further described and defined in the Debtors’ Motion for (A) Authority to (I)
Continue Using Existing Cash Management System, (II) Honor Certain Pre-petition
Obligations Related to the Use of the Cash Management System, and (III) Maintain Existing
Bank Accounts and Business Forms; and (B) an Extension of Time to Comply with Bankruptcy
Code Section 345(b) (the “Cash Management Motion”) filed on the Petition Date, the “U.S.
Operating Account”) on the 1st business day of each month, cash that does not constitute Cash
Collateral in an amount equal to no less than $15 million. All amounts in the U.S. Operating
Account constitute either Cash Collateral or cash so deposited by or for the benefit of the
Debtors; provided, however, that, as described more fully in the Debtors’ Motion for Entry of
Interim and Final Orders Authorizing the Debtors To Pay or Honor Pre-Petition and PostPetition Royalty Obligations, Working Interest Obligations and Other Obligations Related to
Oil and Gas Leases filed on the Petition Date, certain funds received by the Debtors are not
assets of the Debtors, but rather are assets of third-parties (the “Third Party Funds”), which
flow through the Debtors’ accounts (including the U.S. Operating Account) and accordingly,
the Third Party Funds are not property of the Debtors’ estates and do not constitute Cash
Collateral or cash of the Debtors. The Debtors’ cash requirements are such that the Debtors
need to use both the Cash Collateral and the cash deposited by or for the benefit of the Debtors
into the U.S. Operating Account pursuant to paragraph 6(b) of the Interim Order for working
capital, general corporate purposes and administrative costs and expenses of the Debtors
incurred in these chapter 11 cases. The Court shall retain jurisdiction to resolve any dispute
with respect to (1) the extent to which cash deposited into the U.S. Operating Account by or for
the benefit of the Debtors or any other cash or cash equivalents of the Debtors constitutes Cash
Collateral (and all rights of the Prepetition Secured Parties with respect to any such dispute are
expressly preserved) and (2) any allocation of the Debtors’ cash requirements as between the
use of Cash Collateral and such cash deposited by or for the benefit of the Debtors into the U.S.
Operating Account; provided that all costs, fees and expenses paid by the Debtors that relate to
assets that are not Prepetition Collateral or are general expenses of the Debtors’ estates shall be
deemed, to the extent such cash is available, to have been paid from cash that is not Cash
Collateral. The Debtors shall fully comply with the accounting of cash collateral required by
Bankruptcy Code section 363(c)(4).
Termination
The Debtors’ right to use the Cash Collateral pursuant to the Interim Order shall terminate (the
date of any such termination, the “Termination Date”) without further notice or court
proceeding on the earliest to occur of (i) the date that is forty-five (45) days after the Petition
Date (unless such period is extended by mutual agreement of the Global Administrative Agent
and the Debtors) if the Final Order has not been entered by this Court on or before such date,
(ii) the date that is nine (9) months after the Petition Date and (iii) the occurrence of any of the
events set forth in clauses (a) through (j) below (unless waived by the Global Administrative
Agent and/or the Second Lien Indenture Trustee or the Second Lien Agent, as applicable) (the

3

Case 15-10585

Doc 16

Filed 03/17/15

Page 4 of 66

events set forth in clauses (a) through (j) below are collectively referred to herein and in the
Interim Order as the “Termination Events”):
(a)

Failure of the Debtors to make any payment under the Interim Order to the
Prepetition Agents or Prepetition Secured Parties within three (3) business
days after such payment becomes due (other than payments required pursuant
to clauses (i) and (iii) of paragraph 10(a) of the Interim Order, which payments
shall be made as required therein);

(b)

Other than with respect to clauses (a), (d), and (f) of paragraph 11 of the
Interim Order, failure of the Debtors to: (i) comply with any material provision
of the Interim Order; or (ii) comply with any other covenant or agreement
specified in the Interim Order (other than those described in clause (i) above)
in any material respect and such failure to comply with any such other
covenant or agreement shall continue unremedied for five (5) business days
following notice by the Global Administrative Agent, the Second Lien Agent
or the Second Lien Indenture Trustee of such failure;

(c)

The Debtors shall create, incur or suffer to exist any post-petition liens or
security interests other than: (i) those granted pursuant to the Interim Order; (ii)
carriers’, mechanics’, operator’s, warehousemen’s, repairmen’s or other
similar liens arising in the ordinary course of business; (iii) pledges or deposits
in connection with workers’ compensation, unemployment insurance and other
social security legislation; (iv) deposits to secure the payment of any postpetition statutory obligations, performance bonds and other obligations of a
like nature incurred in the ordinary course of business; and (v) any other junior
liens or security interests that the Debtors are permitted to incur under the U.S.
Credit Agreement or any other U.S. First Lien Document;

(d)

An order shall be entered reversing, amending, supplementing, staying,
vacating or otherwise modifying the Interim Order without the consent of the
Global Administrative Agent, the Second Lien Agent and the Second Lien
Indenture Trustee;

(e)

The Debtors shall create, incur or suffer any other claim which is pari passu
with or senior to the First Lien 507(b) Claim or the Second Lien 507(b) Claim;

(f)

The Court shall have entered an order dismissing any of these chapter 11 cases;

(g)

The Court shall have entered an order converting any of these chapter 11 cases
to a case under chapter 7 of the Bankruptcy Code;

(h)

The Court shall have entered an order appointing a chapter 11 trustee,
responsible officer, or any examiner with enlarged powers relating to the
operation of the businesses in these chapter 11 cases, unless consented to in
writing by the Global Administrative Agent; provided, however, that nothing
in the Interim Order shall preclude any party from seeking to appoint an
examiner;

(i)

A filing by any Debtor of any motion, pleading, application or adversary
proceeding challenging the validity, enforceability, perfection or priority of the
liens securing the U.S. Credit Agreement Obligations or the Guaranteed
Canadian Obligations or asserting any other cause of action against and/or with
respect to the U.S. Credit Agreement Obligations, the Guaranteed Canadian
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Obligations, the Prepetition Collateral securing the U.S. Credit Agreement
Obligations or the Canadian Credit Agreement Obligations or any of the First
Lien Parties (or if the Debtors support any such motion, pleading, application
or adversary proceeding commenced by any third party); or
(j)

Subject to the terms of the Intercreditor Agreement, a filing by any Debtor of
any motion, pleading, application or adversary proceeding challenging the
validity, enforceability, perfection or priority of the liens securing the Second
Lien Credit Agreement Obligations or the Second Lien Indenture Obligations
or asserting any other cause of action against and/or with respect to the Second
Lien Credit Agreement Obligations, the Second Lien Indenture Obligations,
the Prepetition Collateral or any of the Second Lien Parties (or if the Debtors
support any such motion, pleading, application or adversary proceeding
commenced by any third party).

Effect of Stipulations on Third Parties
As a result of the Debtors’ review of the Prepetition Secured Debt Documents and the facts
related thereto, the Debtors have admitted, stipulated and agreed to various matters as set forth
in paragraph 4 of the Interim Order and shall have no right to file a complaint pursuant to
Bankruptcy Rule 7001 or otherwise, or any other pleading asserting a claim or cause of action
arising out of or related to the Prepetition Secured Debt Documents or any transactions or
course of conduct related thereto. The stipulations and admissions contained in the Interim
Order, including without limitation, in paragraph 4 of the Interim Order, shall be binding upon
the Debtors and any successor thereto in all circumstances. The stipulations and admissions
contained in the Interim Order, including without limitation, in paragraph 4 of the Interim
Order, shall be binding upon all other parties in interest, including any Committee or any
chapter 7 or chapter 11 trustee appointed or elected for any of the Debtors (a “Trustee”), unless
(a) the Committee or any other party in interest (including any Trustee), in each case, with
requisite standing, has duly filed an adversary proceeding (subject to the limitations contained
in the Interim Order, including without limitation, in paragraph 23) challenging the validity,
enforceability, priority or extent of the Prepetition Obligations or the liens on the Prepetition
Collateral securing the Prepetition Obligations or otherwise asserting or prosecuting any
Avoidance Actions or any other claims, counterclaims or causes of action, objections, contests
or defenses (collectively, the “Claims and Defenses”) against any of the Prepetition Agents or
the Prepetition Secured Parties or their respective agents, affiliates, subsidiaries, directors,
officers, representatives, attorneys or advisors in connection with any matter related to the
Prepetition Obligations or the Prepetition Collateral by no later than the date that is (i) in the
case of any such adversary proceeding filed by a party in interest with requisite standing other
than the Committee, seventy-five (75) days after the date of entry of the Interim Order, (ii) in
the case of any such adversary proceeding filed by the Committee, sixty (60) days after the
appointment of the Committee and (iii) any such later date agreed to in writing by the
respective Prepetition Agent or Prepetition Secured Party in its sole and absolute discretion
(such time period, the “Challenge Period”) and (b) an order is entered by a court of competent
jurisdiction and becomes final and non-appealable in favor of the plaintiff sustaining any such
challenge or claim in any such duly filed adversary proceeding; provided that, as to the
Debtors, pursuant to the Interim Order, all such Claims and Defenses are irrevocably waived
and relinquished as of the Petition Date. If no such adversary proceeding is timely filed prior to
the expiration of the Challenge Period, without further order of this Court: (x) the Prepetition
Obligations shall constitute allowed claims, not subject to counterclaim, setoff, subordination,
recharacterization, defense or avoidance, for all purposes in these and any subsequent chapter 7
case; (y) the respective Prepetition Agent’s liens on the Prepetition Collateral shall be deemed
to have been, as of the Petition Date, and to be, legal, valid, binding, perfected and of the
priority specified in paragraph 4 of the Interim Order, not subject to defense, counterclaim,
recharacterization, subordination or avoidance; and (z) the Prepetition Obligations, the

5

Case 15-10585

Doc 16

Filed 03/17/15

Page 6 of 66

respective Prepetition Agent’s liens on the Prepetition Collateral and the respective Prepetition
Secured Parties (and their respective agents, affiliates, subsidiaries, directors, officers,
representatives, attorneys or advisors) shall not be subject to any other or further challenge by
the Committee or any other party in interest, and any such Committee or party in interest shall
be enjoined from seeking to exercise the rights of the Debtors’ estates, including without
limitation, any successor thereto (including, without limitation, any estate representative or a
Trustee, whether such Trustee is appointed or elected prior to or following the expiration of the
Challenge Period). If any such adversary proceeding is timely filed prior to the expiration of
the Challenge Period, the stipulations and admissions contained in the Interim Order, including
without limitation, in paragraph 4 of the Interim Order, shall nonetheless remain binding and
preclusive (as provided in the second sentence of this paragraph) on the Committee and any
other person, including any Trustee, except as to any such findings and admissions that were
expressly and successfully challenged in such adversary proceeding. Nothing in the Interim
Order vests or confers on any person, including a Committee or Trustee, standing or authority
to pursue any cause of action belonging to the Debtors or their estates.
Carve Out
For purposes of the Interim Order, the “Carve Out” shall mean the following: (i) all statutory
fees required to be paid by the Debtors to the Clerk of the Bankruptcy Court and to the Office
of the U.S. Trustee under section 1930(a) of title 28 of the United States Code (irrespective of
whether the Carve Out Notice (as defined below in this paragraph) has been delivered); (ii) the
reasonable fees and expenses up to $50,000 incurred by a trustee appointed in the Debtors’
cases under Bankruptcy Code section 726(b) (irrespective of whether the Carve Out Notice has
been delivered); (iii) all accrued and unpaid reasonable fees, disbursements, costs, and expenses
(the “Professional Fees”) incurred by professionals or professional firms retained by the
Debtors or their estates pursuant to Bankruptcy Code sections 327, 328, or 363 and any
statutory committee (the “Committee”) appointed in the Debtors’ chapter 11 cases pursuant to
Bankruptcy Code section 1103 (collectively, the “Professionals”), which Professional Fees (x)
are allowed by this Court at any time and (y) were incurred (regardless of when invoiced or
applied for) at any time before or on the first business day following delivery by the Global
Administrative Agent or the Second Lien Indenture Trustee to counsel to the Debtors identified
in paragraph 30 of the Interim Order, the U.S. Trustee, and counsel to any Committee of a
written notice (the “Carve Out Notice”), which notice may be delivered at any time following
the occurrence of the Termination Date or a Termination Event (as defined in paragraph 11 of
the Interim Order), stating that the Termination Date has occurred or a Termination Event has
occurred; and (iv) the Professional Fees allowed by this Court in an aggregate amount not
exceeding $4 million, which Professional Fees are incurred by the Professionals after the first
business day following delivery by the Global Administrative Agent of the Carve Out Notice in
accordance with the immediately preceding clause (iii); provided that: (x) the Carve Out shall
not be available to pay any Professional Fees incurred by any party, including the Debtors or
any Committee or any Professionals engaged thereby, in connection with the initiation or
prosecution of any claims, causes of action, adversary proceedings or other litigation against
any of the Prepetition Agents or Prepetition Secured Parties, it being understood that up to an
aggregate of $100,000 shall be made available to any Committee for investigation costs, as
described in paragraph 23 of the Interim Order; (y) so long as a Carve Out Notice has not been
delivered, the Carve Out shall not be reduced by the payment of Professional Fees allowed at
any time by this Court and payable under Bankruptcy Code sections 328, 330 and 331; and (z)
without prejudice to the rights of the Professionals or the Debtors to contest any such objection,
nothing in the Interim Order shall be construed to impair the ability of any party to object to
any fees, expenses, reimbursements, or compensation sought by any such Professionals. For
the avoidance of doubt, nothing in the Interim Order shall or shall be construed to limit the
payment following the delivery of a Carve Out Notice of any of the statutory, Professional Fees
or other fees covered by the Carve Out, from cash that is not Cash Collateral. Notwithstanding
anything to the contrary herein, payment following the delivery of a Carve Out Notice of any of
the statutory, Professional Fees or other fees covered by the Carve Out shall be paid (and shall
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be deemed to have been satisfied) first, from unencumbered assets or cash that is not Cash
Collateral and second, if there are no remaining unencumbered assets or cash that is not Cash
Collateral, from Cash Collateral.
Adequate
Protection:

Adequate Protection Liens
Adequate Protection for the First Lien Parties

Fed. R. Bankr. P.
4001(b)(1)(B)(iv)

Pursuant to the Interim Order, as adequate protection, the First Lien Parties shall be granted the
following claims, liens, rights and benefits:
(a)

Section 507(b) Claim. The Adequate Protection Obligations due to the First
Lien Parties (the “First Lien Adequate Protection Obligations”) shall constitute
joint and several superpriority claims against the Debtors as provided in
Bankruptcy Code section 507(b), with priority in payment over any and all
unsecured claims and administrative expense claims against the Debtors, now
existing or hereafter arising, of the kinds specified or ordered pursuant to any
provision of the Bankruptcy Code, including without limitation, sections 105,
326, 328, 330, 331, 503(b), 506(c) (subject to entry of the Final Order), 507(a),
507(b), 726, 1113 or 1114, and shall at all times be senior to the rights of the
Debtors, and any successor trustee or any creditor, in these chapter 11 cases or
any subsequent proceedings under the Bankruptcy Code (the “First Lien
507(b) Claim”), subject and subordinate only to the Carve Out (as defined in
paragraph 9(c) of the Interim Order).

(b)

Adequate Protection Liens. As security for the First Lien Adequate Protection
Obligations, effective as of the Petition Date and perfected without the
necessity of the execution by the Debtors (or recordation or other filing) of
security agreements, control agreements, pledge agreements, financing
statements, mortgages or other similar documents, or the possession or control
by the Global Administrative Agent of any Adequate Protection Collateral (as
defined below), the following security interests and liens shall be granted to the
Global Administrative Agent for the benefit of the First Lien Parties (all
property identified in clauses (i), (ii), (iii) and (iv) below being collectively
referred to as the “Adequate Protection Collateral”), subject only to the Carve
Out (as defined in paragraph 9(c) of the Interim Order) (all such liens and
security interests, the “First Lien Adequate Protection Liens”):
i.

First Priority on Unencumbered Property. Pursuant to Bankruptcy
Code sections 361(2) and 363(c)(2), a valid, binding, continuing,
enforceable, fully-perfected, non-voidable first priority replacement
lien on, and security interest in, all of the Debtors’ rights in tangible
and intangible assets, including without limitation, all prepetition and
post-petition property of the Debtors’ estates, and all products and
proceeds thereof, whether existing on or as of the Petition Date or
thereafter acquired, that is not subject to (x) valid, perfected, nonavoidable and enforceable liens in existence on or as of the Petition
Date or (y) valid and unavoidable liens in existence as of the Petition
Date that are perfected after the Petition Date as permitted by
Bankruptcy Code section 546(b) (collectively, the “Unencumbered
Property”), including without limitation, oil and gas properties (and
as-extracted collateral, goods, fixtures and hydrocarbons relating
thereto), accounts receivable, other rights to payment, cash, inventory,
general intangibles, contracts, servicing rights, servicing receivables,
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securities, chattel paper, owned real estate, real property leaseholds,
fixtures, machinery, equipment, deposit accounts, patents, copyrights,
trademarks, trade names, rights under license agreements and other
intellectual property, claims and causes of action (including those
arising under Bankruptcy Code section 549), and the proceeds of all
of the foregoing, provided that the Unencumbered Property shall not
include the Avoidance Actions, but upon the entry of the Final Order,
the Unencumbered Property shall include, and the Adequate
Protection Liens (as defined below) shall attach to, any proceeds or
property recovered in respect of any Avoidance Action;
ii.

Liens Junior to Certain Existing Liens. Pursuant to Bankruptcy Code
sections 361(2) and 363(c)(2), a valid, binding, continuing,
enforceable, fully-perfected non-voidable junior priority replacement
lien on, and security interest in, all tangible and intangible assets,
including without limitation, all prepetition and post-petition property
of the Debtors’ estates, and all products and proceeds thereof, whether
now existing or hereafter acquired (other than the property described
in clause (i) or (iii) of paragraph 9(b) of the Interim Order), that is
subject to (x) valid, perfected and unavoidable liens in existence as of
the Petition Date or (y) valid and unavoidable liens in existence as of
the Petition Date that are perfected after the Petition Date as permitted
by Bankruptcy Code section 546(b), which valid, perfected and
unavoidable liens are senior in priority to the security interests and
liens in favor of the Global Administrative Agent;

iii.

Liens Senior to Certain Existing Liens. Pursuant to Bankruptcy Code
sections 361(2) and 363(c)(2), a valid, binding, continuing,
enforceable, fully-perfected non-voidable priming lien on, and
security interest in, all tangible and intangible assets, including
without limitation, all prepetition and post-petition property of the
Debtors’ estates, and all products and proceeds thereof, whether now
existing or hereafter acquired; provided that such liens and security
interests shall not prime (x) any valid, perfected and unavoidable liens
and security interests in existence as of the Petition Date that are held
by or granted to any person other than the Global Administrative
Agent or the Second Lien Indenture Trustee or (y) valid and
unavoidable liens and security interests in existence as of the Petition
Date that are perfected after the Petition Date as permitted by
Bankruptcy Code section 546(b) and that are held by or granted to any
person other than the Global Administrative Agent or the Second Lien
Indenture Trustee; and

iv.

Status of the Adequate Protection Claims. The Adequate Protection
Liens (as defined in the Interim Order) shall not be (i) subject or
subordinate to (A) any lien or security interest that is avoided and
preserved for the benefit of the Debtors and their estates under
Bankruptcy Code section 551 or (B) any lien or security interest
arising after the Petition Date, subject to the Carve Out, or (ii) except
as otherwise set forth in clauses (1), (2) and (3) of paragraph 9(b) of
the Interim Order(b), subordinated to or made pari passu with any
other lien or security interest under Bankruptcy Code sections 363 or
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364 or otherwise.
Adequate Protection for the Second Lien Parties
Pursuant to the Interim Order, as adequate protection, the Second Lien Parties shall be granted
the following claims, liens, rights and benefits:
(a)

Section 507(b) Claim. The Adequate Protection Obligations due to the Second
Lien Parties (the “Second Lien Adequate Protection Obligations”) shall
constitute joint and several superpriority claims against the Debtors as
provided in Bankruptcy Code section 507(b) as described in paragraph 9(a) of
the Interim Order, junior to the First Lien 507(b) Claim (the “Second Lien
507(b) Claim”, collectively with the First Lien 507(b) Claim, the “507(b)
Claims”), subject and subordinate only to the Carve Out and the First Lien
507(b) Claim.

(b)

Adequate Protection Liens. As security for the Second Lien Adequate
Protection Obligations, effective as of the Petition Date and perfected without
the necessity of the execution by the Debtors (or recordation or other filing) of
security agreements, control agreements, pledge agreements, financing
statements, mortgages or other similar documents, or the possession or control
by the Second Lien Indenture Trustee of any Collateral, security interests and
liens shall be granted to the Second Lien Indenture Trustee for the benefit of
the Second Lien Parties on the Adequate Protection Collateral, subject and
subordinate only to the (i) the Carve Out, (ii) the First Lien Adequate
Protection Liens and (iii) the liens and security interests securing the U.S.
Credit Agreement Obligations and the Canadian Credit Agreement
Obligations, and subject further to the Intercreditor Agreement and the Second
Lien Pari Passu Intercreditor Agreement (all such liens and security interests,
the “Second Lien Adequate Protection Liens,” and collectively with the First
Lien Adequate Protection Liens, the “Adequate Protection Liens”).

Additional Adequate Protection
Additional Adequate Protection for the First Lien Parties
As additional adequate protection to the First Lien Parties:
(a)

Payments: The Debtors shall be authorized and directed to pay to the Global
Administrative Agent for the ratable benefit of the U.S. Lenders on the last
business day of each calendar month after the entry of the Interim Order, all
accrued and unpaid pre or post-petition interest, fees and costs due and payable
under the U.S. Credit Agreement (including, without limitation, interest on
Loans, breakage costs and accrued fees owing to the Global Administrative
Agent), in each case, such payments calculated based on the Alternate Base
Rate plus the Applicable Margin for ABR Loans (as set forth in the U.S. Credit
Agreement or the other applicable documents) (with all payments of interest to
be without prejudice the rights of the Global Administrative Agent and U.S.
Lenders to assert a claim for payment of additional interest at any other rates in
accordance with the U.S. Credit Agreement).

(b)

Fees and Expenses: The Debtors shall be authorized and directed to pay, in
accordance with paragraph 10(b) of the Interim Order, on the first Thursday
following fifteen (15) days after delivery of an invoice describing in customary
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detail (redacted for privilege and work product) the reasonable and
documented fees, costs and expenses incurred or accrued by the Global
Administrative Agent, including without limitation, the reasonable fees and
documented expenses of legal counsel (including local counsel), financial
advisors and other professionals hired by or on behalf of the Global
Administrative Agent. None of the fees, costs, expenses or other amounts
payable pursuant to paragraph 9(b) of the Interim Order shall be subject to
separate approval by this Court (but this Court shall resolve any dispute as to
the reasonableness of any such fees, costs and expenses), and no recipient of
any such payment shall be required to file any interim or final fee application
with respect thereto; provided, however, that the Debtors shall submit copies of
the Global Administrative Agent’s legal counsels’ and financial advisor’s
invoices to the U.S. Trustee and the Committee, and the Debtors, the U.S.
Trustee and the Committee shall have ten (10) days following their receipt of
such invoices to object to the reasonableness of the fees and expenses included
in any such invoice. If any such objection is not resolved within ten (10) days
after such objection is interposed, a hearing with respect thereto shall be
conducted at a regularly-scheduled omnibus hearing in these chapter 11 cases,
provided that the Debtors shall pay any undisputed portion of such fees, costs
and expenses on the first Thursday following fifteen (15) days after the initial
presentment to the Debtors of such invoice. On the first Thursday following
two (2) business days of the entry of the Interim Order, the Debtors shall pay
any accrued but unpaid fees of legal counsel (including local counsel),
financial advisors and other professionals hired by or on behalf of the Global
Administrative Agent through the date of the entry of the Interim Order
(whether incurred before or after the Petition Date).
(c)

Other Covenants: The Debtors shall maintain their cash management
arrangements in a manner consistent with that described in the applicable
“first-day” order. The Debtors shall not use, sell or lease any material assets
outside the ordinary course of business, or seek authority of this Court to do
any of the foregoing, without prior consultation with the Global Administrative
Agent at least five (5) business days prior to the date on which the Debtors
seek the authority of this Court for such use, sale or lease. The Debtors shall
comply with the covenants contained in sections 8.05 and 8.06 of the U.S.
Credit Agreement and the Second Lien Credit Agreement regarding the
maintenance and insurance of the Prepetition Collateral and the Adequate
Protection Collateral.

(d)

Reporting: Pursuant to the Interim Order, The Debtors shall comply with the
reporting requirements set forth in Section 8.01 (a), (b), (d), (e), (f) and (g) of
the U.S. Credit Agreement and Second Lien Credit Agreement and shall
provide the following additional reporting to the Prepetition Agents:
(i) A rolling 13-week cash forecast for Quicksilver and the Canadian
Borrower provided in MS-Excel, including a budget to actual
reconciliation, to be provided weekly on Thursday of each week;
(ii) Detailed review of key underlying assumptions supporting the 6month cash forecasts for Quicksilver and the Canadian Borrower
provided to the financial advisors to the Global Administrative Agent
and the Second Lien Agent before the Petition Date, to be provided
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within twenty (20) days after the Petition Date;
(iii) A monthly report of capital expenditures (beginning with the year-todate period ended February 28, 2015) for Quicksilver and the
Canadian Borrower to be provided as soon as available, but in any
event within one (1) month and ten (10) business days after the last
day of each month;
(iv) A list of all Swap Agreements of Quicksilver and the Canadian
Borrower in place as of the first business day of the month, which list
contains the material terms thereof (including type, remaining term,
counterparty, mark-to-market value as of the first business day of the
month), and information on any such Swap Agreements terminated or
unwound during the prior month, to be provided by the 10th business
day of the following month;
(v) Detailed accounts payable aging for Quicksilver and the Canadian
Borrower as of month end to be provided within fifteen (15) business
days after the last day of each month; and
(vi) Detailed accounts receivable aging for Quicksilver and the Canadian
Borrower as of month end to be provided within fifteen (15) business
days after the last day of each month.
(e)

Access to Records: In addition to, and without limiting, whatever rights to
access the Prepetition Secured Parties have under their respective Prepetition
Secured Debt Documents, upon reasonable notice, at reasonable times during
normal business hours, the Debtors shall permit representatives, agents and
employees of the Prepetition Agents and the Second Lien Indenture Trustee (i)
to have access to and inspect the Debtors’ properties, (ii) to examine the
Debtors’ books and records, and (iii) to discuss the Debtors’ affairs, finances,
and condition with the Debtors’ officers and financial advisors.

Additional Adequate Protection to Second Lien Parties
As additional adequate protection to the Second Lien Parties:
(f)

Payments: The Debtors shall be authorized and directed to pay to the Second
Lien Agent for the ratable benefit of the Second Lien Lenders and to the
Second Lien Indenture Trustee for the ratable benefit of the Second Lien
Noteholders, as applicable, on the last business day of each calendar month
after the entry of the Interim Order, all accrued and unpaid pre or post-petition
interest, fees and costs due and payable under the Second Lien Credit
Agreement or the Second Lien Indenture (including, without limitation,
interest on Loans, breakage costs and accrued fees owing to the Second Lien
Agent or the Second Lien Indenture Trustee), in each case, such payments
calculated based on the following applicable non-default rate as set forth in
(i) the Second Lien Credit Agreement, the Adjusted LIBO Rate for the Interest
Period (deemed to be one month’s duration) in effect for such Borrowing plus
the Applicable Margin and (ii) the Second Lien Indenture, three-month LIBO
Rate plus 5.75% (with all payments of interest to be without prejudice the
rights of the Second Lien Agent and the Second Lien Indenture Trustee to
assert a claim for payment of additional interest at any other rates in
accordance with the Second Lien Credit Agreement and the Second Lien
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Indenture).
(g)

Fees and Expenses: The Debtors shall be authorized and directed to pay, in
accordance with paragraph 10(f) of the Interim Order, on the first Thursday
following fifteen (15) days after delivery of an invoice describing in customary
detail (redacted for privilege and work product) the reasonable and
documented fees, costs and expenses incurred or accrued by the (i) Second
Lien Agent, (ii) the ad hoc group of Second Lien Lenders and Second Lien
Noteholders (the “Ad Hoc Group of Second Lienholders”) and (iii) the Second
Lien Indenture Trustee, including without limitation, the reasonable fees and
documented expenses of legal counsel (including local counsels), financial
advisors and other professionals hired by or on behalf of the Second Lien
Agent, Ad Hoc Group of Second Lienholders and the Second Lien Indenture
Trustee. None of the fees, costs, expenses or other amounts payable pursuant
to paragraph 10(f) of the Interim Order shall be subject to separate approval by
this Court (but this Court shall resolve any dispute as to the reasonableness of
any such fees, costs and expenses), and no recipient of any such payment shall
be required to file any interim or final fee application with respect thereto;
provided, however, that the Debtors shall submit copies of the Second Lien
Agent’s, Ad Hoc Group of Second Lienholders and the Second Lien Indenture
Trustee’s respective legal counsels’ and financial advisor’s invoices to the U.S.
Trustee and the Committee and the Debtors, the U.S. Trustee and the
Committee shall have ten (10) days following their receipt of such invoices to
object to the reasonableness of the fees and expenses included in any such
invoice. If any such objection is not resolved within ten (10) days after such
objection is interposed, a hearing with respect thereto shall be conducted at a
regularly-scheduled omnibus hearing in these chapter 11 cases, provided that
the Debtors shall pay any undisputed portion of such fees, costs and expenses
on the first Thursday following fifteen (15) days after the initial presentment to
the Debtors of such invoice. On the first Thursday following two (2) business
days of the entry of the Interim Order, the Debtors shall pay any accrued but
unpaid fees of legal counsel (including local counsels), financial advisors and
other professionals hired by or on behalf of the Second Lien Agent, Ad Hoc
Group of Second Lienholders and the Second Lien Indenture Trustee through
the date of the entry of the Interim Order (whether incurred before or after the
Petition Date).

PROVISIONS TO BE HIGHLIGHTED
PURSUANT TO LOCAL RULE 4001-2(a)(i)
3.

The Debtors believe that the following provisions of the Interim Order must be

highlighted pursuant to Local Rule 4001-2(a)(i):5
(a)

Cross Collateralization (Local Rule 4001-2(a)(i)(A)). The Interim Order
does not provide for cross collateralization, other than replacement liens as
adequate protection.

5 Additional extraordinary provisions not specifically covered by Local Rule 4001-2 are highlighted in the
concise statement, supra.
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(b)

Binding the Estate to Validity, Perfection, or Amount of Secured Debt
(Local Rule 4001-2(a)(i)(B)). As set forth in paragraph 4 of the Interim
Order, the Debtors have admitted, stipulated and agreed to various matters
and shall have no right to file a complaint pursuant to Bankruptcy Rule
7001 or otherwise, or any other pleading asserting a claim or cause of
action arising out of or related to the Prepetition Debt Documents or any
transactions or course of conduct related thereto. The stipulations set forth
in paragraph 4 of the Interim Order are binding on the Debtors and their
estates, subject to the limitations contained therein. See Interim Order, ¶
4.

(c)

Waiver of Rights Under Section 506(c) (Local Rule 4001-2(a)(i)(C)).
Subject to and effective as of entry of the Final Order, except to the extent
of the Carve Out, no expenses of administration of these chapter 11 cases
or any future proceeding that may result therefrom, including liquidation
in bankruptcy or other proceedings under the Bankruptcy Code, shall be
charged against or recovered from the Prepetition Collateral or the
Adequate Protection Collateral, the Prepetition Agents or the Prepetition
Secured Parties pursuant to Bankruptcy Code sections 105(a) or 506(c) or
any similar principle of law or equity, without the prior written consent of
the affected party, and no such consent shall be implied from any other
action, inaction, or acquiescence by any of the Prepetition Agents or
Prepetition Secured Parties. See Interim Order, ¶ 14.

(d)

Liens on Avoidance Actions (Local Rule 4001-2(a)(i)(D)). Subject to and
upon entry of the Final Order, the Adequate Protection Liens shall attach
to any proceeds or property recovered in respect of Avoidance Actions.
See Interim Order, ¶ 9(b)(1).

(e)

Provisions that Deem Prepetition Debt to be Post-Petition Debt (Local
Rule 4001-2(a)(i)(E)). The Interim Order contains no provisions that deem
prepetition debt to be post-petition debt.

(f)

Provisions that Provide Disparate Treatment of Professionals Retained by
a Creditors’ Committee (Local Rule 4001-2(a)(i)(F)). The Interim Order
contains no provisions that provide for disparate treatment for
professionals retained by a committee with respect to the Carve Out. The
Carve Out is described in detail supra.

(g)

Provisions that Prime Secured Liens without the Consent of the
Lienholder (Local Rule 4001-2(a)(i)(G)). The Interim Order does not
provide for the priming of existing secured liens without the consent of the
lien holder. The priming liens granted to the Prepetition Secured Parties
as adequate protection expressly shall not prime (i) any valid, perfected
and unavoidable liens and security interests in existence immediately prior
to the Petition Date that are held by or granted to any person other than the
Global Administrative Agent or the Second Lien Indenture Trustee or (ii)
13
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valid and unavoidable liens and security interests in existence immediately
prior to the Petition Date that are perfected after the Petition Date as
permitted by Bankruptcy Code section 546(b) and that are held by or
granted to any person other than the Global Administrative Agent or the
Second Lien Indenture Trustee. See Interim Order, ¶ 9(b)(3).
(h)

Provisions that Seek to Affect the Court’s Power to Consider the Equities
of the Case (Local Rule 4001-2(a)(i)(H). Each of the Prepetition Agents
and the Prepetition Secured Parties shall be entitled to all of the rights and
benefits of Bankruptcy Code section 552(b), and the “equities of the case”
exception under Bankruptcy Code section 552(b) shall not apply to the
Prepetition Agents and the Prepetition Secured Parties. See Interim Order,
¶ 16.
JURISDICTION

4.

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and

1334. This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).
5.

Venue in this Court is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

6.

The predicates for the relief requested herein are sections 105, 361, 362, 363, 503,

507(b) and 552 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001(b), 6004(h), and 9014,
and Local Rule 4001-2.
BACKGROUND
A.

General Background
7.

On March 17, 2015 (the “Petition Date”), each of the Debtors filed a voluntary

petition for relief under chapter 11 of the Bankruptcy Code in this Court. The Debtors continue
to operate their businesses and manage their properties as debtors in possession pursuant to
Bankruptcy Code sections 1107(a) and 1108. No request for the appointment of a trustee or
examiner has been made in these chapter 11 cases. No committees have been appointed or
designated.
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This Motion incorporates by reference the facts set forth in the First Day

Declaration as if fully set forth herein. Additional facts specific to this Motion are set forth
below.
B.

Summary of the Debtors’ Prepetition Capital Structure
9.

As of the Petition Date, the Debtors have secured debt facilities in place in an

aggregate face amount of approximately $1.098 billion, which comprises the following: (a) no
less than $273 million in combined first lien senior secured revolving credit facility obligations
(including outstanding letters of credit) (the “Combined Credit Agreements”), consisting of a
senior secured U.S. revolving credit facility (the “U.S. Credit Facility”) (pursuant to, as has been
or may be amended, restated, supplemented or otherwise modified, the “U.S. Credit
Agreement”) and a senior secured Canadian revolving credit facility (the “Canadian Credit
Facility”) (pursuant to, as may have been or may be amended, restated, supplemented or
otherwise modified, the “Canadian Credit Agreement”), (b) a $625 million second lien term loan
(the “Second Lien Credit Facility”) (pursuant to, as has been or may be amended, restated,
supplemented or otherwise modified, the “Second Lien Credit Agreement”), and (c) $200 million
of second lien floating rate notes due 2019 (the “Second Lien Notes”) (pursuant to, as has been
or may be amended, restated, supplemented or otherwise modified, the “Second Lien
Indenture”).6
(a)
10.

Combined Credit Agreements

Debtor Quicksilver Resources Inc. (“QRI”), as borrower, entered into the U.S.

Credit Agreement on December 22, 2011, with the lenders from time to time party thereto

6 The Debtors have an additional $973 million in aggregate face value of prepetition unsecured note
obligations, including $298 million of senior unsecured notes due 2019, $325 million of senior unsecured notes due
2021, and $350 million of senior subordinated notes due 2016 (collectively, the “Unsecured Note Obligations”).
The Unsecured Note Obligations are described more fully in the First Day Declaration.
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(collectively, the “U.S. Lenders”), JPMorgan Chase Bank, N.A., as global administrative agent
(the “Global Administrative Agent”), Bank of America, N.A., as syndication agent, and
Deutsche Bank Securities, Inc., BNP Paribas and Wells Fargo Bank, N.A., as co-documentation
agents.

Contemporaneously therewith, QRI, as guarantor, and non-Debtor Quicksilver

Resources Canada Inc. (“QRCI”), as borrower, entered into the Canadian Credit Agreement with
the lenders from time to time party thereto (collectively, the “Canadian Lenders”), JPMorgan
Chase Bank, N.A. Toronto Branch, as administrative agent (the “Canadian Agent”),7 the Global
Administrative Agent, the Bank of Nova Scotia, as syndication agent, and the Toronto-Dominion
Bank and Canadian Imperial Bank of Commerce, as co-documentation agents. On December 22,
2011, QRI and the Debtor Guarantors (as defined below) also entered into that certain Guaranty
Agreement with the Canadian Agent (as has been or may be amended, restated, supplemented or
otherwise modified, the “Canadian Guaranty Agreement”).8
11.

Together, the Canadian Credit Agreement and the U.S. Credit Agreement provide

for a senior secured revolving credit facility, subject to a global borrowing base of $325 million
(consisting of an allocated U.S. borrowing base of $185 million and an allocated Canadian
borrowing base of $140 million), and a global letter of credit capacity of $280 million. As of
December 31, 2014, a combined $9.2 million was available under the U.S. Credit Agreement and
the Canadian Credit Agreement, all of which could be used to issue letters of credit. The
collateral securing the obligations under the Combined Credit Agreements and the Canadian
7

Collectively, the Global Administrative Agent, U.S. Lenders, Canadian Agent, and Canadian Lenders are
referred to as the “First Lien Parties”.
8

Commencement of these chapter 11 cases by the Debtors was an event of default under the Canadian
Credit Agreement. Notwithstanding that default and the automatic acceleration of the obligations under the
Canadian Credit Agreement associated therewith, at the request of the QRI, the Debtor Guarantors and QRCI, the
Global Administrative Agent, the Canadian Agent, the U.S. Lenders and the Canadian Lenders have implemented a
forbearance from the exercise of rights and remedies against QRCI (the “Canadian Forbearance”). The Canadian
Forbearance is an essential component of, and was granted in exchange for, the negotiated use of Prepetition
Collateral and adequate protection set forth in the Interim Order.
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Guaranty Agreement are set forth below. The value of such collateral substantially exceeds the
amount outstanding under the Combined Credit Agreements.
(b)
12.

Second Lien Credit Agreement

QRI, as borrower, entered into the Second Lien Credit Agreement on June 21,

2013 with the lenders from time to time party thereto (collectively, the “Second Lien Lenders”),
Credit Suisse AG, as administrative agent (the “Second Lien Agent”), JPMorgan Chase Bank,
N.A., as syndication agent, and Bank of America, N.A., Citigroup Global Markets Inc., Deutsche
Bank Securities Inc., and Wells Fargo Bank, N.A., as co-documentation agents. The Second
Lien Credit Agreement provides for a $625 million second lien term loan, which was made at
97% of par and resulted in net proceeds of $606.3 million.

As of December 31, 2014,

approximately $610.2 million, net of unamortized discounts, was outstanding under the Second
Lien Credit Facility.
(c)
13.

Second Lien Notes

In June 2013, QRI issued the Second Lien Notes pursuant to the Second Lien

Indenture, which was dated as of June 21, 2013, and entered into by and among QRI, as issuer,
certain subsidiary guarantors party thereto, and the Bank of New York Mellon Trust Company,
N.A., as trustee and second lien collateral agent (the “Second Lien Indenture Trustee”).9 The
Second Lien Notes were issued at 97% of par and resulted in proceeds of $194 million. As of
December 31, 2014, approximately $195.2 million, net of unamortized discounts, was
outstanding with respect to the Second Lien Notes.

9 Collectively, the Second Lien Indenture Trustee, Second Lien Agent, Second Lien Noteholders and
Second Lien Lenders are referred to as the “Second Lien Parties”.
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Security

QRI’s obligations under the U.S. Credit Facility, the Second Lien Credit Facility,

and the Second Lien Notes are guaranteed by certain of the Debtors10 and secured (on a first
priority basis with respect to the U.S. Credit Facility and on a second priority basis with respect
to the Second Lien Credit Facility and the Second Lien Notes) by (i) the majority of QRI’s
domestic proved oil and gas properties and related assets (including real property and personal
property related thereto and QRI’s rights under Swap Agreements (as defined in the U.S. Credit
Agreement)) (the “Domestic Pledged Property”) and (ii) pledges of 100% of the equity interests
of the Debtor Guarantors (the “Domestic Pledged Equity”), and 65% of the equity interests of
QRCI and Quicksilver Production Partners Operating Ltd. (with respect to the U.S. Credit
Agreement, on a ratable basis with borrowings under the Canadian Credit Agreement). The
obligations under the Canadian Guaranty Agreement are secured by the Domestic Pledged
Property, the Domestic Pledged Equity, 100% of the equity interests of QRCI (65% of which is
on a ratable basis with the borrowings under the U.S. Credit Facility) and any Canadian
restricted subsidiaries, under Canadian Credit Facility, and 65% of the equity interests of
Quicksilver Production Partners Operating Ltd. (which is on a ratable basis with the borrowings
under the U.S. Credit Facility) and the majority of QRCI’s oil and gas properties and related
assets (including real property and personal property related thereto). For the avoidance of
doubt, the foregoing security includes, among other things, the hydrocarbons extracted by the
Debtors and the proceeds generated by sales thereof and the proceeds from Swap Agreements.

10 The Debtor guarantors of the obligations under the U.S. Credit Facility, the Second Lien Credit Facility,
and the Second Lien Notes are Cowtown Pipeline Management, Inc., Cowtown Pipeline Funding, Inc., Cowtown
Gas Processing L.P., Cowtown Pipeline L.P., Barnett Shale Operating LLC, Silver Stream Pipeline Company LLC,
QPP Parent LLC and QPP Holdings LLC (collectively, the “Debtor Guarantors”).
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The Debtors have material assets that are either not part of the collateral package

of the First Lien Parties and the Second Lien Parties or, with respect to the assets noted in (i),
below, are part of the collateral package, but as of the Petition Date, such interest has not been
perfected (collectively, the “Unencumbered Property”). The Unencumbered Property includes,
but is not limited to, (i) the oil and gas leases and wells owned by QRI in Pecos County, Upton
County, Reeves County, Presidio County, Culberson County and Crockett County, Texas,
(ii) approximately 8.1% of the total value of proved hydrocarbon interests owned by QRI in the
Barnett Shale located in the Fort Worth basin of North Texas, pursuant to the last reserve report
delivered prior to the date of this Motion to the Global Administrative Agent in accordance with
to the U.S. Credit Agreement, (iii) that certain Amended and Restated Intercompany Note, dated
as of October 7, 2011, by and among QRI, QRCI, Cowtown Pipeline Funding, Inc., Cowtown
Pipeline Management, Inc., Cowtown Pipeline L.P., and Cowtown Gas Processing L.P. with a
face value of approximately $413 million, (iv) approximately $167.5 million of cash and cash
equivalents previously borrowed under the U.S. Credit Facility (the “Unencumbered Cash”) and
currently deposited in certain investment accounts and (v) certain other non-oil and gas real
property and the personal property related thereto including, but not limited to, surface lands,
inventory and prepayments received by the Debtors.11
(e)
16.

Intercreditor Agreement

The relationship and relative payment priorities among the Prepetition Secured

Parties is subject to that certain Second Lien Intercreditor Agreement, dated as of June 21, 2013,
by and among, QRI, certain subsidiary guarantors party thereto, the Global Administrative Agent
as representative of the U.S. Lenders and the Canadian Lenders, the Second Lien Agent as
representative of the Second Lien Lenders, and the Second Lien Indenture Trustee as
11

For the avoidance of doubt, the Unencumbered Property does not include the Third Party Funds.
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representative of the Second Lien Noteholders (the “Intercreditor Agreement”).

The

Intercreditor Agreement, among other things, provides that the liens and security interests of the
Second Lien Parties are subordinate to the liens and security interests of the First Lien Parties.
The Intercreditor Agreement also governs and limits (a) the rights and remedies of the Second
Lien Parties so long as obligations under the Combined Credit Agreements remain outstanding,
and (b) the ability of the Second Lien Parties to challenge or contest the validity or priority of
liens under the Combined Credit Agreements.

Additionally, by virtue of the Global

Administrative Agent’s consent to the Debtors’ use of Cash Collateral and the provision of
adequate protection for the use of the Cash Collateral in accordance with the Interim Order,
pursuant to and subject to the terms of the Intercreditor Agreement, the Second Lien Parties are
deemed to have consented to the Debtors’ use of Cash Collateral.
C.

The Debtors’ Need to Access Cash Collateral
17.

The Debtors require access to the Prepetition Collateral, including Cash

Collateral, in the ordinary course of business to avoid immediate and irreparable harm to their
estates. As discussed above, a significant portion of the Prepetition Collateral consists of liens
on the majority of the Debtors’ domestic proved oil and gas properties and related assets
(including real property and personal property related thereto), which includes the hydrocarbons
extracted by the Debtors from those properties and the proceeds generated from sales thereof.
The Debtors’ business model is predicated upon their ability to exploit their hydrocarbon assets,
bring them to market and utilize the proceeds in their business operations. Thus, the orderly
continuation of the Debtors’ operations and the preservation of their going concern value is
largely dependent upon their ability to regularly convert the Prepetition Collateral into Cash
Collateral and use it in their operations.
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The Debtors also rely on the encumbered cash generated from their operations to

fund working capital, capital expenditures, research and development efforts, and for other
general corporate purposes. During the case, the Debtors will need this operating revenue in
addition to relying on the Unencumbered Cash to satisfy payroll, pay suppliers, meet overhead,
pay utility expenses, as well as make any other payments which are essential for the continued
management, operation and preservation of the Debtors’ businesses.12 The ability to satisfy
these expenses as and when due is essential to the Debtors’ ability to continue operating their
businesses during the pendency of these proceedings and avoid immediate and irreparable harm
to their estates.
19.

Moreover, if the requested use of Cash Collateral is not approved, the Debtors

will be forced to segregate their encumbered operating revenue from their Unencumbered Cash
and other Unencumbered Property, and to carefully scrutinize each receipt to ensure that funds
are not inadvertently comingled. This task, while daunting for any business, is particularly
burdensome for the Debtors because the Debtors would be required to individually allocate all
expenses and revenue to each well or lease and then further allocate each such allocation to the
applicable owner or joint venture partner in accordance with each applicable lease and joint
operating agreement. Indeed, if the Debtors were required to make the operational and cash
management adjustments necessary to effect a segregation of their encumbered operating
revenue from their Unencumbered Cash and other Unencumbered Property, the Debtors would
necessarily need to increase their accounting and operational staff solely to facilitate the
segregation and calculations attendant thereto. Further, for the segregation to be effective, the
Debtors would be forced to rely on the cooperation of their various vendors to provide separate

12

See projected thirteen week cash flows attached as Exhibit D to the First Day Declaration.
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invoicing with respect to encumbered and Unencumbered Property, which may not be consistent
and would require the Debtors to seek out and obtain such information on a case by case and
invoice by invoice basis. Accordingly, and in view of the Debtors’ integrated cash management
system and their use of a primary U.S. operating account,13 requiring the Debtors to effect a
segregation of their encumbered operating revenue from their Unencumbered Cash and other
Unencumbered Property would result in unnecessary administrative burdens and expenses that
would divert the attention of the Debtors’ employees at a time when they should be focusing on
restructuring the Debtors’ businesses.
RELIEF REQUESTED
20.

The Debtors request entry of the Interim Order, substantially in the form attached

hereto as Exhibit A,

13

(a)

authorizing the Debtors to use Prepetition Collateral (including Cash
Collateral) in which the Prepetition Secured Parties have an interest, and
grant certain protections to the Prepetition Secured Parties with respect to,
inter alia, use of their Prepetition Collateral (including Cash Collateral)
and the use (the extent of any diminution of value) of their other
Prepetition Collateral,

(b)

granting adequate protection to the Prepetition Secured Parties,

(c)

modify the automatic stay imposed by Bankruptcy Code section 362 to the
extent necessary to implement and effectuate the terms and provisions of
the Interim Order,

(d)

scheduling the Final Hearing as soon as practicable and within thirty days
of entry of the Interim Order for this Court to consider and enter Final
Order, and

(e)

granting related relief.

The Debtors’ integrated cash management system is described more fully in the Cash Management

Motion.
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SUPPORTING AUTHORITY
A.

The Court Should Authorize the Debtors to Use Cash Collateral and Provide
Adequate Protection.
21.

A debtor’s use of property of the estate, including cash collateral, is governed by

Bankruptcy Code section 363. Pursuant to Bankruptcy Code section 363(c)(2), a debtor may use
cash collateral if “(A) each entity that has an interest in such cash collateral consents; or (B) the
court, after notice and a hearing, authorizes such use, sale, or lease in accordance with the
provisions of [section 363].” 11 U.S.C. § 363(c)(2).
22.

Bankruptcy Code section 363(e) further provides that “on request of an entity that

has an interest in property . . . to be used, sold or leased, by the trustee, the court . . . shall
prohibit or condition such use, sale or lease as is necessary to provide adequate protection of
such interest.” 11 U.S.C. § 363(e).
23.

Although the Bankruptcy Code does not expressly define “adequate protection,”

Bankruptcy Code section 361 provides a non-exhaustive list of examples of adequate protection
including: (i) a lump sum or periodic cash payments; (ii) replacement liens; and (iii)
administrative priority claims. See 11 U.S.C. § 361. Generally, courts decide what constitutes
adequate protection on a case-by-case basis. See Resolution Trust Corp. v. Swedeland Dev.
Group, Inc. (In re Swedeland Dev. Group, Inc.), 16 F.3d 552, 564 (3d Cir. 1994) (“[A]
determination of whether there is adequate protection is made on a case by case basis.”); In re
N.J. Affordable Homes Corp., No. 05-60442, 2006 WL 2128624, at *14 (Bankr. D.N.J. June 29,
2006) (“The term ‘adequate protection’ is intended to be a flexible concept.”); In re Columbia
Gas Sys., Inc., Nos. 91-803, 91-804, 1992 WL 79323, at *2 (Bankr. D. Del. Feb. 18, 1992)
(emphasizing that “the varying analyses and results contained in the . . . slew of cases
demonstrate that what interest is entitled to adequate protection and what constitutes adequate

23

Case 15-10585

Doc 16

Filed 03/17/15

Page 24 of 66

protection must be decided on a case-by-case basis”); see also In re Dynaco Corp., 162 B.R.
389, 394 (Bankr. D.N.H. 1993) (citing 2 Collier on Bankruptcy ¶ 361.01 [1] at 361-66 (15th ed.
1993) (explaining that adequate protection can take many forms and “must be determined based
upon equitable considerations arising from the particular facts of each proceeding”).
24.

In Swedeland, the Third Circuit pointedly noted that the purpose of adequate

protection “is to insure that the creditor receives the value for which he bargained
prebankruptcy.” In re Swedeland, 16 F.3d at 564; see also Shaw Indus., Inc. v. First Nat’l Bank
of PA (In re Shaw Indus., Inc.), 300 B.R. 861, 865 (Bankr. W.D. Pa. 2003) (“The purpose of
providing ‘adequate protection’ is to insure that a secured creditor receives in value essentially
what he bargained for.”); In re Beker Indus. Corp., 58 B.R. 725, 736 (Bankr. S.D.N.Y. 1986)
(noting that the application of adequate protection “is left to the vagaries of each case, but its
focus is protection of the secured creditor from diminution in the value of its collateral during the
reorganization process”) (citation omitted), rev’d on other grounds, 89 B.R. 336 (S.D.N.Y.
1988). Adequacy, held the Third Circuit, “depends directly on how effectively it compensates
the secured creditor for loss of value” caused by the priming lien granted to the new lender. In re
Swedeland, 16 F.3d at 564 (quoting In re Am. Mariner Inds., Inc., 734 F.2d 426, 435 (9th Cir.
1984)).
25.

Consistent with the purposes underlying the provision of adequate protection, the

proposed Interim Order provides the Prepetition Secured Parties with adequate protection (as set
forth in detail above) to protect the Prepetition Secured Parties from any diminution in value of
their interests during the pendency of these chapter 11 cases. Indeed, the Global Administrative
Agent has consented to the use of Prepetition Collateral (including Cash Collateral) and the
proposed adequate protection described herein. Pursuant to section 6.01 of the Intercreditor
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Agreement, the Global Administrative Agent’s consent binds the Second Lien Parties. As noted
above, the adequate protection package offered to the First Lien Parties also ensured their
agreement to enter into the Canadian Forbearance. Without the consent of a majority of the U.S.
Lenders, the Canadian Forbearance would not have been possible.
26.

In addition to the Global Administrative Agent’s consent to Cash Collateral usage

and the proposed adequate protection, the Debtors’ use of Cash Collateral is necessary to
preserve the value of their assets and property during the chapter 11 cases and will avoid
immediate and irreparable harm to the Debtors’ estates and creditors. Use of Cash Collateral
will also allow the Debtors to escape the increased costs and administrative burdens that would
follow if the Debtors were required to segregate and not utilize their operating cash. The terms
and conditions on which the Debtors may use Cash Collateral have been carefully designed to
meet the dual goals of Bankruptcy Code sections 361 and 363. If the Interim Order is entered,
the Debtors will have ample working capital to operate their businesses and provide an
opportunity to maximize value for the benefit of their stakeholders. At the same time, the
Prepetition Secured Parties will be adequately protected in a manner that they have agreed to in
exchange for consenting to the Debtors’ use of Cash Collateral. The Debtors respectfully submit
that the use of Cash Collateral on the terms set forth in the attached Interim Order provides the
Prepetition Secured Parties with adequate protection and is in the best interests of the Debtors,
their estates, their creditors and any parties in interest, and should be authorized by this Court.
B.

The Automatic Stay Should be Modified on a Limited Basis
27.

The relief requested herein contemplates a modification of the automatic stay

pursuant to Bankruptcy Code section 362 to (a) permit the Debtors to grant Adequate Protection
Liens described above with respect to the Prepetition Secured Parties, and to perform such acts
as may be reasonably requested to assure the perfection and priority of such liens, (b) allow the
25
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Prepetition Secured Parties to exercise the remedies specified in the Interim Order upon the
occurrence of a Termination Event, and (c) implement the terms of the Interim Order.
28.

Moreover, the Debtors request that the automatic stay under Bankruptcy Code

section 362 be deemed modified and vacated to the extent necessary to permit the First Lien
Parties to apply the proceeds of any Swap Agreement that is terminated or unwound (the “Swap
Proceeds”), which are the First Lien Parties’ Prepetition Collateral, to repay the U.S. Credit
Agreement Obligations and/or the Canadian Credit Agreement Obligations in accordance with
the U.S. Credit Agreement and the Canadian Credit Agreement (or to set off against such U.S.
Credit Agreement Obligations or Canadian Credit Agreement Obligations).

Permitting the

application of any Swap Proceeds to repay the U.S. Credit Agreement Obligations and/or the
Canadian Credit Agreement Obligations is a necessary component of the overall adequate
protection package the Debtors have agreed to provide the First Lien Secured Parties in exchange
for their consent to use Cash Collateral. Further, any reduction of the U.S. Credit Agreement
Obligations and/or the Canadian Credit Agreement Obligations from application of Swap
Proceeds will enure to the Debtors’ and their estates’ benefit as it will result in savings in interest
applicable to the borrowings under the Combined Credit Agreements. Accordingly, in the
Debtors’ business judgment, the stay modification requested herein is fair and reasonable under
the circumstances and should be approved.
C.

Approval of Cash Collateral Usage on an Interim Basis is Necessary to Prevent
Immediate and Irreparable Harm
29.

Bankruptcy Rule 4001(b) provides that a final hearing on a motion for

authorization to use Cash Collateral pursuant may not be commenced earlier than fourteen days
after the service of such motion. Upon request, however, a bankruptcy court is empowered to
conduct a preliminary expedited hearing on the motion and authorize the use of Cash Collateral
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to the extent necessary to avoid immediate and irreparable harm to the Debtors’ estates. See Fed.
R. Bankr. P. 4001(c)(2). Bankruptcy Rule 6003 further provides that, to the extent relief is
necessary to avoid immediate and irreparable harm, a bankruptcy court may grant certain forms
of relief during the twenty-one days immediately following the filing date. Fed. R. Bankr. P.
6003.
30.

Here, immediate and irreparable harm would result if the relief requested herein is

not granted on an interim basis. As described in detail above and in the First Day Declaration,
the Debtors have an immediate need to obtain access to the Prepetition Collateral, including
Cash Collateral, to, among other things, (i) continue the orderly operation of their business and
(ii) avoid the substantial administrative burdens and expenses that would necessarily follow
segregating unencumbered operating funds from the Unencumbered Cash prior to the entry of
the Final Order. Each of the foregoing is necessary to the Debtors’ ability to preserve and
maintain their going-concern value for the benefit of all parties in interest. Failure to grant the
relief requested herein on an interim basis could jeopardize the Debtors’ ability to successfully
reorganize and would result in immediate and irreparable harm to the Debtors’ estates.
31.

The Debtors, therefore, seek immediate authority to use the Cash Collateral on an

interim basis as set forth in this Motion and in the Interim Order to prevent immediate and
irreparable harm to their estates pending a Final Hearing to consider entry of the Final Order
pursuant. The Debtors respectfully submit that they have satisfied the requirements of Federal
Rule of Bankruptcy Procedure 6003 and 4001 to support a preliminary expedited hearing and
immediate Cash Collateral availability on an interim basis.
32.

The importance of a debtor’s ability to use Cash Collateral to prevent immediate

and irreparable harm to its estate has been repeatedly recognized in this District. See, e.g., In re
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Trump Entertainment Resorts Inc., Case No. 14-12103 (KG) (Bankr. D. Del. Oct. 23, 2014) (D.I.
342); In re Entegra Power Group LLC, Case No. 14-11859 (PJW) (Bankr. D. Del. Sept. 3, 2014)
(D.I. 106); In re Energy Future Holdings Corp., Case No. 14-10979 (CSS) (Bankr. D. Del. May
2, 2014) (D.I. 324); In re Green Field Energy Services, Inc., Case No. 13-12783 (KG) (Bankr. D.
Del. Mar. 3, 2014) (D.I. 712); In re Security National Properties Funding III, LLC, Case No. 1113277 (KG) (Bankr. D. Del. Oct. 18, 2011) (D.I. 28).
WAIVER OF BANKRUPTCY RULE 6004 (A) AND 6004 (H)
33.

Given the nature of the relief requested herein, the Debtors respectfully request a

waiver of (a) the notice requirements under Bankruptcy Rule 6004(a) and (b) the fourteen-day
stay under Bankruptcy Rule 6004(h), to the extent that either rule is applicable.
DEBTORS’ RESERVATION OF RIGHTS
34.

Except as otherwise set forth herein or in the Interim Order, nothing contained

herein is intended or should be construed as an admission as to the validity of any claim against
the Debtors, a waiver of the Debtors’ rights to dispute any claim, or an approval or assumption of
any agreement, contract, or lease under Bankruptcy Code section 365. Likewise, if this Court
grants the relief sought herein, any payment made pursuant to the Court’s order is not intended
and should not be construed as an admission as to the validity of any claim or a waiver of the
Debtors’ rights to dispute such claim subsequently.
NOTICE
35.

No trustee, examiner, or creditors’ committee has been appointed in the Debtors’

chapter 11 cases. The Debtors have provided notice of this Motion to (a) the Office of the
United States Trustee for the District of Delaware, Attn: Jane Leamy, Esq.; (b) the entities listed
on the Consolidated List of Creditors Holding the 30 Largest Unsecured Claims filed pursuant to
Bankruptcy Rule 1007(d); (c) counsel to the Global Administrative Agent, the Second Lien
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Case 15-10585

Doc 16

Filed 03/17/15

Page 29 of 66

Agent, and the Second Lien Indenture Trustee; (d) counsel to the Ad Hoc Group of Second
Lienholders; (e) counsel to the indenture trustees under the Debtors’ prepetition indentures; (f)
the United States Securities and Exchange Commission; (g) the United States Internal Revenue
Service; and (h) any parties entitled to notice pursuant to Local Rule 9013-1(m). In light of the
nature of the relief requested in this Motion, the Debtors respectfully submit that no further
notice is necessary.
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WHEREFORE, for the reasons set forth herein, the Debtors respectfully request that the
Court (a) enter the Interim Order, substantially in the form annexed as Exhibit A hereto,
granting the relief requested in the Motion, (b) schedule a final hearing on the Motion within
thirty days of the Petition Date or as soon as is otherwise practicable thereafter to consider entry
of the Final Order, and (c) grant such other and further relief as may be just and proper.
Wilmington, Delaware
Date: March 17, 2015

/s/ Paul N. Heath
RICHARDS, LAYTON & FINGER, P.A.
Paul N. Heath (DE 3704)
Amanda R. Steele (DE 5530)
Rachel L. Biblo (DE 6012)
One Rodney Square
920 North King Street
Wilmington, Delaware 19801
Telephone: (302) 651-7700
Facsimile: (302) 651-7701
– and –
AKIN GUMP STRAUSS HAUER & FELD LLP
Charles R. Gibbs (pro hac vice motion pending)
Sarah Link Schultz (pro hac vice motion pending)
1700 Pacific Avenue, Suite 4100
Dallas, Texas 75201
Telephone: (214) 969-2800
Facsimile: (214) 969-4343
Ashleigh L. Blaylock (pro hac vice motion pending)
Kevin M. Eide (pro hac vice motion pending)
Robert S. Strauss Building
1333 New Hampshire Avenue, N.W.
Washington, DC 20036-1564
Telephone: (202) 887-4000
Facsimile: (202) 887-4288
PROPOSED COUNSEL FOR DEBTORS AND
DEBTORS IN POSSESSION
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
Quicksilver Resources Inc., et al.,1
Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 15-10585 ( )
Joint Administration Requested

INTERIM ORDER UNDER 11 U.S.C. §§ 105, 361, 362,
363 AND 507, AND BANKRUPTCY RULES 2002, 4001 AND 9014
(I) AUTHORIZING DEBTORS TO USE CASH COLLATERAL,
(II) GRANTING ADEQUATE PROTECTION TO PREPETITION
SECURED PARTIES AND (III) SCHEDULING A FINAL
HEARING PURSUANT TO BANKRUPTCY RULE 4001(b)
Upon the motion, dated March 17, 2015, [D.I. __] (the “Motion”)2, of Quicksilver Resources
Inc. (“Quicksilver”) and its affiliated debtors, each as debtor and debtor in possession (collectively, the
“Debtors”) in the above-captioned cases (the “Cases”), for interim and final orders under sections 105,
361, 362, 363 and 507 of title 11 of the United States Code (as amended, the “Bankruptcy Code”),
Rules 2002, 4001 and 9014 of the Federal Rules of Bankruptcy Procedure (as amended, the
“Bankruptcy Rules”) and the Local Rules of Bankruptcy Practice and Procedure of the United States
Bankruptcy Court for the District of Delaware (the “Local Rules”), seeking:
(a)

authorization for the Debtors, pursuant to Bankruptcy Code sections 105, 361,
362, 363, and 507, to (a) use the Cash Collateral (as defined in paragraph 4(e)
below), and all other Prepetition Collateral (as defined in paragraph 4(d) below);
and (b) provide adequate protection to:

1

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Quicksilver Resources Inc. [6163]; Barnett Shale Operating LLC [0257]; Cowtown Drilling, Inc. [8899];
Cowtown Gas Processing L.P. [1404]; Cowtown Pipeline Funding, Inc. [9774]; Cowtown Pipeline L.P. [9769]; Cowtown
Pipeline Management, Inc. [9771]; Makarios Resources International Holdings LLC [1765]; Makarios Resources
International Inc. [7612]; QPP Holdings LLC [0057]; QPP Parent LLC [8748]; Quicksilver Production Partners GP LLC
[2701]; Quicksilver Production Partners LP [9129]; and Silver Stream Pipeline Company LLC [9384]. The Debtors’
address is 801 Cherry Street, Suite 3700, Unit 19, Fort Worth, Texas 76102.
2

All capitalized terms not otherwise defined herein are to be given the meanings ascribed to them in the Motion.
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First Lien Lenders
(1)

the Global Administrative Agent and the U.S. Lenders (each as defined
below) under the Amended and Restated Credit Agreement, dated as of
December 22, 2011 (as amended, supplemented or otherwise modified,
the “U.S. Credit Agreement,” and, together with all mortgage, security,
pledge and guaranty agreements and all other documentation executed
by any Debtor in connection with any of the foregoing, each as amended,
supplemented or otherwise modified, the “U.S. First Lien Documents”
(which U.S. First Lien Documents also secure the Guaranteed Canadian
Obligations as defined in paragraph 4(f) below on a first lien pari passu
basis), and all debts, liabilities and obligations of every kind and nature
under the U.S. First Lien Documents, the “U.S. Credit Agreement
Obligations,”), among Quicksilver, the lenders from time to time party
thereto (including in their (or their affiliates’) capacity as a Bank
Products Provider, Secured Swap Provider or an Issuing Bank (each as
defined in the U.S. Credit Agreement), collectively, the “U.S. Lenders”)
and JPMorgan Chase Bank, N.A., as Global Administrative Agent (the
“Global Administrative Agent”);

(2)

the Canadian Administrative Agent and the Canadian Lenders (each as
defined below) under the Amended and Restated Credit Agreement,
dated as of December 22, 2011 (as amended and supplemented or
otherwise modified, the “Canadian Credit Agreement” and, together with
all mortgage, security, pledge and guaranty agreements and all other
documentation executed by the Canadian Borrower (as defined below)
and the Canadian non-Debtor obligors in connection with any of the
foregoing, each as amended, supplemented or otherwise modified, the
“Canadian First Lien Documents,” and all debts, liabilities and
obligations of every kind and nature under the Canadian First Lien
Documents, the “Canadian Credit Agreement Obligations,”), among
Quicksilver, Quicksilver Resources Canada Inc. (the “Canadian
Borrower”), the lenders from time to time party thereto (including in
their (or their affiliates’) capacity as a Bank Products Provider, Secured
Swap Provider or an Issuing Bank (each as defined in the Canadian
Credit Agreement) (collectively, the “Canadian Lenders”) and JPMorgan
Chase Bank, N.A., Toronto Branch as Administrative Agent (the
“Canadian Administrative Agent”; the Canadian Administrative Agent,
the Global Administrative Agent, the U.S. Lenders and the Canadian
Lenders, the “First Lien Parties”);2

Second Lien Lenders and Noteholders
(3)

the Second Lien Agent and the Second Lien Lenders (each as defined
below) under the Second Lien Credit Agreement, dated as of June 21,
2013 (as amended, supplemented or otherwise modified, the “Second
Lien Credit Agreement,” and, together with all mortgage, security and
pledge agreements and all other documentation executed in connection

2

The Canadian Borrower is not a Debtor in the Cases. As noted above, all of the Prepetition Collateral secures the
U.S. Credit Agreement Obligations and the Guaranteed Canadian Obligations on a first lien, pari passu basis.

2
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with any of the foregoing, each as amended, supplemented or otherwise
modified, the “Second Lien Credit Documents,” and all debts, liabilities
and obligations of every kind and nature under the Second Lien Credit
Documents, the “Second Lien Credit Agreement Obligations”), among
Quicksilver, the lenders from time to time party thereto (collectively, the
“Second Lien Lenders”) and Credit Suisse AG, Cayman Islands Branch
(f/k/a Credit Suisse AG), as administrative agent for the Second Lien
Lenders and Applicable Authorized Representative (as defined in the
Second Lien Pari Passu Intercredtior Agreement (as defined in paragraph
26 below) (the “Second Lien Agent”); and
(4)

the Second Lien Indenture Trustee and the Second Lien Noteholders
(each as defined below) under the Indenture, dated as of June 21, 2013
(as amended, supplemented or otherwise modified, the “Second Lien
Indenture,” and together with all mortgage, security, pledge and guaranty
agreements in connection with the Second Lien Credit Agreement and
the Second Lien Indenture and all other documentation executed in
connection with the foregoing, each as amended, supplemented or
otherwise modified, the “Second Lien Indenture Documents”; the
Second Lien Indenture Documents collectively with the U.S. First Lien
Documents, Canadian Guaranty Agreement, and the Second Lien Credit
Documents, the “Prepetition Secured Debt Documents”; and all debts,
liabilities and obligations of every kind and nature under the Second
Lien Indenture Documents, the “Second Lien Indenture Obligations”; the
Second Lien Indenture Obligations collectively with the U.S. Credit
Agreement Obligations, and the Second Lien Credit Agreement
Obligations, the “Prepetition Obligations”), among Quicksilver as
Issuer, certain of its subsidiaries party thereto, and The Bank of New
York Mellon Trust Company, N.A. (as trustee and second lien collateral
agent for the noteholders from time to time (collectively, the “Second
Lien Noteholders”), the Second Lien Agent and the Second Lien
Lenders, the “Second Lien Indenture Trustee”; the Second Lien
Indenture Trustee, the Second Lien Agent, the Second Lien Lenders and
the Second Lien Noteholders, the “Second Lien Parties”); the Second
Lien Indenture Trustee, together with the Global Administrative Agent,
and the Second Lien Agent, the “Prepetition Agents,” and the Prepetition
Agents collectively with the U.S. Lenders, the Canadian Lenders, the
Canadian Administrative Agent, the Second Lien Lenders and the
Second Lien Noteholders, the “Prepetition Secured Parties”);

(b)

subject to entry of the Final Order (as defined in paragraph (e) below),
authorization to grant adequate protection liens on the proceeds and property
recovered in respect of the Debtors’ claims and causes of action (but not on the
actual claims and causes of action) arising under Bankruptcy Code sections 544,
545, 547, 548, 549 and 550 or any other state or federal law (collectively, the
“Avoidance Actions”), as identified pursuant to Rule 4001-2(a)(i)(D) of the
Local Rules;

(c)

subject to entry of the Final Order, and except to the extent of the Carve Out (as
defined in paragraph 9(c) below), the waiver by the Debtors of any right to
surcharge against the Prepetition Collateral or the Adequate Protection
Collateral (as defined in paragraph 9(b) below) pursuant to Bankruptcy Code
3
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section 506(c) or any other applicable principle of equity or law, as identified
pursuant to Local Rule 4001-2(a)(i)(C);
(d)

to schedule, pursuant to Bankruptcy Rule 4001, an interim hearing (the “Interim
Hearing”) on the Motion to be held before this Court to consider entry of this
Interim Order (a) authorizing the Debtors to use the Cash Collateral and the
other Prepetition Collateral; and (b) granting adequate protection to the
Prepetition Agents and the Prepetition Secured Parties;

(e)

to schedule, pursuant to Bankruptcy Rule 4001 and Local Rule 4001-2(c), a final
hearing (the “Final Hearing”) for this Court to consider entry of a final order
(the “Final Order”) authorizing the Debtors on a final basis to continue to use
the Cash Collateral and the other Prepetition Collateral and authorizing and
approving the relief requested in the Motion to become effective pursuant to the
Final Order; and

(f)

waiver of any applicable stay with respect to the effectiveness and enforceability
of this Interim Order (including a waiver pursuant to Bankruptcy Rule 6004(h)).

The Interim Hearing having been held by this Court on March __, 2015; and upon the record
made by the Debtors at the Interim Hearing (including, without limitation, the First Day Declaration);
and this Court having heard and resolved or overruled all objections to the interim relief requested in
the Motion; and it appearing that the interim relief requested in the Motion is in the best interests of the
Debtors, their estates and creditors; and after due deliberation and consideration and sufficient cause
appearing therefor,
IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that:
1.

The Motion. The Motion is granted on an interim basis as set forth herein. Any

objection to the Motion to the extent not withdrawn or resolved is hereby overruled.
2.

Jurisdiction. This Court has core jurisdiction over the Cases commenced on March 17,

2015 (the “Petition Date”), this Motion, and the parties and property affected hereby pursuant to 28
U.S.C. §§ 157(b) and 1334. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and
1409.
3.

Notice. Notice of the Motion, the relief requested therein and the Interim Hearing was

served by the Debtors on (a) the Office of the United States Trustee for the District of Delaware, Attn:
4
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Jane Leamy, Esq.; (b) the entities listed on the Consolidated List of Creditors Holding the 30 Largest
Unsecured Claims filed pursuant to Bankruptcy Rule 1007(d); (c) counsel to the Global Administrative
Agent, the Canadian Administrative Agent, the Second Lien Agent, and the Second Lien Indenture
Trustee; (d) counsel to the Ad Hoc Group of Second Lienholders (as defined below); (e) counsel to the
indenture trustees under the Debtors’ pre-petition indentures; (f) the United States Securities and
Exchange Commission; (g) the United States Internal Revenue Service; and (h) parties entitled to
notice pursuant to Local Rule 9013-1(m). Under the circumstances, the notice given by the Debtors of
the Motion, the relief requested therein and the Interim Hearing constitutes due and sufficient notice
thereof and complies with Bankruptcy Rules 2002, 4001(b), (c) and (d) and the Local Rules.
4.

Debtors’ Stipulations. Without prejudice to the rights of any other party (but subject to

the limitations thereon contained in paragraphs 22 and 23 below) the Debtors admit, stipulate, and
agree that:
The U.S. Credit Agreement
(a)

as of the Petition Date, Quicksilver and the Debtor Guarantors (collectively, the
“U.S. Debtor Obligors”) were indebted and liable to the U.S. Lenders, without
defense, counterclaim or offset of any kind, for all of the U.S. Credit Agreement
Obligations, including without limitation, Loans (as defined in the U.S. Credit
Agreement) made by the U.S. Lenders in the aggregate principal amount of not
less than $137,300,000 under the U.S. Credit Agreement and not less than
$9,700,000 in face amount of undrawn Letters of Credit (as defined in the U.S.
Credit Agreement), plus accrued and unpaid interest, indemnification
obligations, obligations arising under Swap Agreements (as defined in the U.S.
Credit Agreement), Bank Products Obligations (as defined in the U.S. Credit
Agreement), and fees and expenses (including, without limitation, the
reasonable fees and expenses of the Global Administrative Agent’s attorneys,
consultants, accountants, experts and financial advisors) and other obligations
incurred in connection therewith, in each case in accordance with the terms of
the U.S. First Lien Documents; the U.S. Credit Agreement Obligations are
unconditionally and irrevocably guaranteed by the Debtor Guarantors pursuant
to the Guaranty Agreement, dated as of September 6, 2011 (as amended,
supplemented or otherwise modified, the “Guaranty Agreement”), among
Quicksilver, the other Debtors party thereto and the Global Administrative
Agent;

(b)

the U.S. Credit Agreement Obligations constitute the legal, valid and binding
obligation of the U.S. Debtor Obligors, enforceable in accordance with their
5
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terms (except as subject to the stay of enforcement arising under Bankruptcy
Code section 362);
(c)

(i) no portion of the U.S. Credit Agreement Obligations and no amounts paid at
any time to the Global Administrative Agent or the U.S. Lenders in respect of
the U.S. Credit Agreement Obligations, the U.S. First Lien Documents, and the
transactions contemplated thereby is subject to contest, attack, objection,
recoupment, defense, setoff, counterclaim, avoidance, recharacterization,
reclassification, reduction, disallowance, recovery or subordination or other
challenge pursuant to the Bankruptcy Code or applicable nonbankruptcy law,
and (ii) the Debtors do not have any claims, counterclaims, causes of action,
defenses or setoff rights related to the U.S. Credit Agreement Obligations or the
U.S. First Lien Documents, whether arising on or prior to the date hereof, under
the Bankruptcy Code or applicable nonbankruptcy law against the Global
Administrative Agent, the U.S. Lenders, and their respective affiliates,
subsidiaries, agents, officers, directors, employees, attorneys and advisors;

(d)

the liens and security interests granted by the Debtor Guarantors and certain
non-Debtor entities3 to the Global Administrative Agent to secure the U.S.
Credit Agreement Obligations and the Guaranteed Canadian Obligations (as
defined in paragraph 4(f), below) for the benefit of the Global Administrative
Agent, the U.S. Lenders, the Canadian Administrative Agent and the Canadian
Lenders pursuant to and in connection with U.S. First Lien Documents,
including without limitation, the Amended and Restated Pledge Agreement,
dated as of December 22, 2011 (as amended, supplemented or otherwise
modified, the “Pledge Agreement”), and the Mortgage, Deed of Trust,
Assignment of As-Extracted Collateral, Security Agreement, Fixture Filing and
Financing Statement, dated as of September 6, 2011 (together with all recorded
mortgage filings, as amended, supplemented or otherwise modified, the
“Mortgage”), and the other U.S. First Lien Documents are valid, binding,
perfected, enforceable, first priority liens and security interests on the real and
personal property of the U.S. Debtor Obligors constituting “Collateral” as
defined in the Pledge Agreement and the Mortgage, respectively, including
without limitation, oil and gas properties (and as-extracted collateral, goods,
fixtures, hydrocarbons, books and records, documents, instruments, general
intangibles and letter-of-credit rights deriving from or pertaining to the
Mortgaged Property (as defined in the Mortgage), certain equity interests,
accounts, contract rights and general intangibles consisting of the U.S. Debtor
Obligors’ rights under Swap Agreements (all such “Collateral,” including the
Cash Collateral (as defined below) and the setoff rights described in the U.S.
First Lien Documents or arising by operation of law, are collectively referred to
herein as the “Prepetition Collateral”), are subject in each case to permitted
exceptions under the U.S. First Lien Documents, and are not subject to
objection, defense, contest, avoidance, recharacterization, reclassification,
reduction or subordination pursuant to the Bankruptcy Code or applicable nonbankruptcy law by any person or entity; and

3

65% of the equity interests of the Canadian Borrower and Quicksilver Production Partners Operating Ltd. are
pledged under the Pledge Agreement to secure the U.S. Credit Agreement Obligations and the Canadian Credit Agreement
Obligations.

6
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all of the Debtors’ cash (1) constituting Prepetition Collateral; (2) constituting
proceeds, products, rents, or profits of property of Prepetition Collateral; or
(3) subject to the U.S. Lenders’ rights of setoff (provided that with respect to the
U.S. Operating Account (defined below) only cash subject to such rights of
setoff that existed as of the Petition Date) constitutes cash collateral (the “Cash
Collateral”), and all of the Debtors’ cash not constituting Prepetition Collateral,
proceeds, products, rents or profits of property of Prepetition Collateral or
subject to such rights of setoff is not Cash Collateral.

The Canadian Credit Agreement
(f)

as of the Petition Date, (i) the U.S. Debtor Obligors were indebted and liable to
the Canadian Lenders, without defense, counterclaim or offset of any kind,
under the Guaranty Agreement, dated as of December 22, 2011 (as amended,
supplemented or otherwise modified, the “Canadian Guaranty Agreement”),
among the U.S. Debtor Obligors party thereto from time to time and the
Canadian Administrative Agent pursuant to which the U.S. Debtor Obligors
unconditionally and irrevocably guaranteed the Canadian Credit Agreement
Obligations (the “Guaranteed Canadian Obligations”), and (ii) the Canadian
Borrower and the non-Debtor Canadian obligors party to or otherwise obligated
under the Canadian First Lien Documents were indebted and liable to the
Canadian Lenders, without defense, counterclaim or offset of any kind, for all of
the Canadian Credit Agreement Obligations, including without limitation, Loans
(as defined in the Canadian Credit Agreement) made by the Canadian Lenders in
the aggregate principal amount of not less than $97,500,000 and not less than
$28,500,000 in face amount of undrawn Letters of Credit (as defined in the
Canadian Credit Agreement), plus accrued and unpaid interest, indemnification
obligations, obligations arising under Swap Agreements (as defined in the
Canadian Credit Agreement), Bank Products Obligations (as defined in the
Canadian Credit Agreement) and fees and expenses (including, without
limitation, the reasonable fees and expenses of the Canadian Administrative
Agent’s attorneys, consultants, accountants, experts and financial advisors) and
other obligations incurred in connection therewith, in each case in accordance
with the terms of the Canadian First Lien Documents;

(g)

the Guaranteed Canadian Obligations constitute the legal, valid and binding
obligation of the U.S. Debtor Obligors, enforceable in accordance with their
terms (except as subject to the stay of enforcement arising under Bankruptcy
Code section 362), and the Canadian Credit Agreement Obligations constitute
the legal, valid and binding obligation of the Canadian Borrower and the
Canadian non-Debtor obligors, enforceable in accordance with their terms;

(h)

(i) no portion of the Guaranteed Canadian Obligations or the Canadian Credit
Agreement Obligations and no amounts paid at any time to the Canadian
Administrative Agent or the Canadian Lenders in respect of the Guaranteed
Canadian Obligations or the Canadian Credit Agreement Obligations, the
Canadian Guaranty Agreement, the Canadian First Lien Documents, and the
transactions contemplated thereby is subject to contest, attack, objection,
recoupment, defense, setoff, counterclaim, avoidance, recharacterization,
reclassification, reduction, disallowance, recovery or subordination or other
challenge pursuant to the Bankruptcy Code, other applicable insolvency law or
applicable nonbankruptcy law, and (ii) the Debtors, the Canadian Borrower and
7
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the non-Debtor Canadian obligors do not have any claims, counterclaims, causes
of action, defenses or setoff rights related to the Guaranteed Canadian
Obligations, the Canadian Credit Agreement Obligations, the Canadian
Guaranty or the Canadian First Lien Documents, whether arising on or prior to
the date hereof, under the Bankruptcy Code, other applicable insolvency law or
applicable non-insolvency law, against the Canadian Administrative Agent, the
Canadian Lenders, and their respective affiliates, subsidiaries, agents, officers,
directors, employees, attorneys and advisors;
(i)

the liens and security interests granted to the Global Administrative Agent for
the benefit of Canadian Lenders pursuant to and in connection with the
Canadian First Lien Documents are valid, binding, perfected, enforceable, first
priority liens and security interests on the collateral described therein (the
“Canadian Collateral”), subject to permitted exceptions under the Canadian First
Lien Documents, and are not subject to objection, defense, contest, avoidance,
recharacterization, reclassification, reduction or subordination pursuant to the
Companies’ Creditors Arrangement Act (the “CCAA”), other applicable
insolvency law or applicable non-insolvency law by any person or entity;

(j)

the aggregate value of the Prepetition Collateral substantially exceeds the
aggregate amount of the U.S. Credit Agreement Obligations, including the
Guaranteed Canadian Obligations;

(k)

in connection with the commencement of the Cases, and notwithstanding the
resulting automatic acceleration of the Canadian Credit Agreement Obligations,
at the request of the U.S. Debtor Obligors and the Canadian Borrower, and as an
essential component of the consensually negotiated terms of the use of the
Prepetition Collateral (including the Cash Collateral) pursuant to this Interim
Order, the Global Administrative Agent, the Canadian Administrative Agent, the
U.S. Lenders and the Canadian Lenders have implemented a forbearance from
the exercise of rights and remedies against the Canadian Borrower pursuant to
the terms of that certain Waiver and Forbearance Agreement, dated as of March
16, 2015 to facilitate the current intention of the U.S. Debtor Obligors and the
Canadian Borrower to not have the Canadian Borrower commence proceedings
under the CCAA at this time to avoid the potential disruption of the Canadian
Borrower’s business operations that may result from the commencement of
proceedings under the CCAA.

The Second Lien Credit Agreement
(l)

as of the Petition Date, the U.S. Debtor Obligors were indebted and liable to the
Second Lien Lenders, without defense, counterclaim or offset of any kind, for
all of the Second Lien Credit Agreement Obligations, including without
limitation, the Loans (as defined in the Second Lien Credit Agreement) made by
the Second Lien Lenders in the aggregate principal amount of not less than
$625,000,000 under the Second Lien Credit Agreement, plus accrued and
unpaid interest, premiums, indemnification obligations and fees and expenses
(including, without limitation, the reasonable fees and expenses of the Second
Lien Agent’s and the Second Lien Lenders’ attorneys, consultants, accountants,
experts and financial advisors) and other obligations incurred in connection
therewith, in each case in accordance with the terms of the Second Lien Credit
Documents; the Second Lien Credit Agreement Obligations are unconditionally
8
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and irrevocably guaranteed by the Debtor Guarantors pursuant to the Guaranty
Agreement, dated as of June 13, 2013 (as amended, supplemented or otherwise
modified, the “Second Lien Guaranty Agreement”), among Quicksilver, the
other Debtors party thereto from time to time and the Second Lien Agent;
(m)

the Second Lien Credit Agreement Obligations under the Second Lien Credit
Documents constitute the legal, valid and binding obligation of the U.S. Debtor
Obligors, enforceable in accordance with their terms (except as subject to the
stay of enforcement arising under Bankruptcy Code section 362); and

(n)

(i) no portion of the Second Lien Credit Agreement Obligations and no amounts
paid at any time to the Second Lien Agent or the Second Lien Lenders in respect
of the Second Lien Credit Agreement Obligations, the Second Lien Credit
Documents, and the transactions contemplated thereby is subject to contest,
attack, objection, recoupment, defense, setoff, counterclaim, avoidance,
recharacterization, reclassification, reduction, disallowance, recovery or
subordination or other challenge pursuant to the Bankruptcy Code or applicable
nonbankruptcy law and (ii) the Debtors do not have any claims, counterclaims,
causes of action, defenses or setoff rights related to the Second Lien Credit
Agreement Obligations or the Second Lien Credit Documents, whether arising
under the Bankruptcy Code or applicable nonbankruptcy law, on or prior to the
date hereof, against the Second Lien Agent, the Second Lien Lenders, and their
respective affiliates, subsidiaries, agents, officers, directors, employees,
attorneys and advisors.

The Second Lien Indenture
(o)

as of the Petition Date, U.S. Debtor Obligors were indebted and liable to the
Second Lien Noteholders, without defense, counterclaim or offset of any kind,
for all of the Second Lien Indenture Obligations (the Second Lien Indenture
Obligations together with the Second Lien Credit Agreement Obligations, the
“Second Lien Obligations”), including without limitation, the notes issued to the
Second Lien Noteholders in the aggregate principal amount of not less than
$200,000,000 under the Second Lien Indenture, plus accrued and unpaid
interest, indemnification obligations and fees and expenses (including, without
limitation, the reasonable fees and expenses of the Second Lien Indenture
Trustee’s attorneys, consultants, accountants, experts and financial advisors) and
other obligations incurred in connection therewith, in each case in accordance
with the terms of the Second Lien Indenture Documents; the Second Lien
Indenture Obligations and other obligations are unconditionally and irrevocably
guaranteed by the Debtor Guarantors pursuant to the Second Lien Indenture;

(p)

the Second Lien Indenture Obligations constitute the legal, valid and binding
obligation of the U.S. Debtor Obligors, enforceable in accordance with their
terms (except as subject to the stay of enforcement arising under Bankruptcy
Code section 362);

(q)

(i) no portion of the Second Lien Indenture Obligations and no amounts paid at
any time to the Second Lien Indenture Trustee or the Second Lien Noteholders
in respect of the Second Lien Indenture Obligations, the Second Lien Indenture
Documents, and the transactions contemplated thereby is subject to contest,
attack, objection, recoupment, defense, setoff, counterclaim, avoidance,
9
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recharacterization, reclassification, reduction, disallowance, recovery or
subordination or other challenge pursuant to the Bankruptcy Code or applicable
nonbankruptcy law and (ii) the Debtors do not have any claims, counterclaims,
causes of action, defenses or setoff rights related to the Second Lien Indenture
Obligations or the Second Lien Indenture Documents, whether arising under the
Bankruptcy Code or applicable nonbankruptcy law, on or prior to the date
hereof, against the Second Lien Indenture Trustee, the Second Lien Noteholders,
and their respective affiliates, subsidiaries, agents, officers, directors,
employees, attorneys and advisors; and
(r)

5.

the liens and security interests granted to the Second Lien Indenture Trustee to
secure the Second Lien Obligations pursuant to and in connection with Second
Lien Guaranty Agreement, dated as of June 21, 2013, the Pledge Agreement,
dated as of June 21, 2013, and the Mortgage, Deed of Trust, Assignment of AsExtracted Collateral, Security Agreement, Fixture Filing and Financing
Statement, dated as of June 21, 2013 (together with all recorded mortgage
filings, as amended, supplemented or otherwise modified, the “Second Lien
Mortgages”) and any other Security Instruments (as defined in the Second Lien
Credit Agreement) (collectively, the “Second Lien Collateral Documents”) are
valid, binding, perfected, enforceable, second priority liens and security interests
on the Prepetition Collateral (other than Prepetition Collateral constituting setoff
rights of the Global Administrative Agent and the U.S. Lenders), subject in each
case to the Intercreditor Agreement (as defined in paragraph 7 below) and
permitted exceptions under the U.S. First Lien Documents and the Second Lien
Credit Documents and are not subject to objection, defense, contest, avoidance,
recharacterization, reclassification, reduction or subordination pursuant to the
Bankruptcy Code or applicable non-bankruptcy law by any person or entity.4

Findings Regarding the Use of Cash Collateral and Prepetition Collateral.
(a)

Good cause has been shown for the entry of this Interim Order.

(b)

The Debtors have an immediate need to use the Prepetition Collateral, to, among
other things, fund the orderly continuation of their businesses, pay their
operating expenses and preserve the going concern value of the Debtors.

(c)

The terms of the use of the Prepetition Collateral pursuant to this Interim Order
are fair and reasonable, reflect the Debtors’ exercise of prudent business
judgment consistent with their fiduciary duties and constitute reasonably
equivalent value and fair consideration.

(d)

The terms of the use of the Prepetition Collateral pursuant to this Interim Order
have been the subject of extensive negotiations conducted in good faith and at
arm’s length among the Debtors, the Global Administrative Agent and the other
Prepetition Secured Parties and, pursuant to Bankruptcy Code sections 105, 361
and 363, the Prepetition Agents and the Prepetition Secured Parties are hereby
found to be entities that have acted in “good faith” in connection with the

4

The Second Lien Credit Agreement Obligations and the Second Lien Indenture Obligations are secured on a pari
passu basis.
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negotiation and entry of this Interim Order, and each is entitled to the protection
provided under Bankruptcy Code section 363(m).
(e)

6.

The Debtors have requested entry of this Interim Order pursuant to Bankruptcy
Rule 4001(b)(2) and (d). Absent granting the interim relief sought by this
Interim Order, the Debtors’ estates could be immediately and irreparably
harmed. The use of the Prepetition Collateral in accordance with this Interim
Order is in the best interest of the Debtors’ estates.

Authorization of Use of Cash Collateral and Prepetition Collateral.
(a)

The Debtors are hereby authorized to use the Prepetition Collateral during the
period from the Petition Date through and including the Termination Date for (i)
working capital, general corporate purposes and administrative costs and
expenses of the Debtors incurred in the Cases, subject to the terms hereof; and
(ii) adequate protection payments to the Prepetition Agents and the Prepetition
Secured Parties, as provided herein. All post-petition distributions and transfers
by a Debtor to any other Debtor (each, a “Debtor Transferee”) shall constitute an
allowed administrative expense under Bankruptcy Code sections 503(b)(1) and
507(a)(2) against such Debtor Transferee in the aggregate amount of such
distribution or transfer, which administrative expense claim against such Debtor
Transferee shall be junior in all respects to the 507(b) Claims (as defined in
paragraph 9(d)) against such Debtor Transferee.

(b)

During the period from April 1, 2015 through the Termination Date (as defined
in paragraph 11, below), the Debtors are hereby authorized and directed to
deposit into the Debtors’ main operating account (held by the Global
Administrative Agent) (as further described and defined in the Debtors’ Motion
for (A) Authority to (I) Continue Using Existing Cash Management System, (II)
Honor Certain Pre-petition Obligations Related to the Use of the Cash
Management System, and (III) Maintain Existing Bank Accounts and Business
Forms; and (B) an Extension of Time to Comply with Bankruptcy Code Section
345(b) (the “Cash Management Motion”) filed on the Petition Date, the “U.S.
Operating Account”) on the 1st business day of each month, cash that does not
constitute Cash Collateral in an amount equal to no less than $15 million. All
amounts in the U.S. Operating Account constitute either Cash Collateral or cash
so deposited by or for the benefit of the Debtors; provided, however, that, as
described more fully in the Debtors’ Motion for Entry of Interim and Final
Orders Authorizing the Debtors To Pay or Honor Pre-Petition and Post-Petition
Royalty Obligations, Working Interest Obligations and Other Obligations
Related to Oil and Gas Leases filed on the Petition Date, certain funds received
by the Debtors are not assets of the Debtors, but rather are assets of third-parties
(the “Third Party Funds”), which flow through the Debtors’ accounts (including
the U.S. Operating Account) and accordingly, the Third Party Funds are not
property of the Debtors’ estates and do not constitute Cash Collateral or cash of
the Debtors. The Debtors’ cash requirements are such that the Debtors need to
use both the Cash Collateral and the cash deposited by or for the benefit of the
Debtors into the U.S. Operating Account pursuant to this paragraph 6(b) for
working capital, general corporate purposes and administrative costs and
expenses of the Debtors incurred in the Cases. The Court shall retain
jurisdiction to resolve any dispute with respect to (1) the extent to which cash
deposited into the U.S. Operating Account by or for the benefit of the Debtors or
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any other cash or cash equivalents of the Debtors constitutes Cash Collateral
(and all rights of the Prepetition Secured Parties with respect to any such dispute
are expressly preserved) and (2) any allocation of the Debtors’ cash
requirements as between the use of Cash Collateral and such cash deposited by
or for the benefit of the Debtors into the U.S. Operating Account; provided that
all costs, fees and expenses paid by the Debtors that relate to assets that are not
Prepetition Collateral or are general expenses of the Debtors’ estates shall be
deemed, to the extent such cash is available, to have been paid from cash that is
not Cash Collateral. The Debtors shall fully comply with the accounting of
Cash Collateral required by Bankruptcy Code section 363(c)(4).
7.

Consent by the Global Administrative Agent.

The Global Administrative Agent

consents to the Debtors’ use of Cash Collateral, in accordance with and subject to the terms and
conditions contained in this Interim Order or, as applicable, the Final Order. By virtue of the Global
Administrative Agent’s consent to the Debtors’ use of Cash Collateral and the provision of adequate
protection for the use of the Cash Collateral, pursuant to and subject to the terms of the Second Lien
Intercreditor Agreement, dated as of June 21, 2013 among Quicksilver, the Global Administrative
Agent as representative for the U.S. Lenders and the Canadian Lenders, the Second Lien Agent, as
representative for the Second Lien Lenders and Second Lien Noteholders and the Second Lien
Indenture Trustee (as amended, supplemented or otherwise modified, the “Intercreditor Agreement”),
the Second Lien Parties are deemed to have consented to such use of Cash Collateral.
8.

Entitlement to Adequate Protection.

The Prepetition Agents and the Prepetition

Secured Parties are entitled, pursuant to Bankruptcy Code sections 361, 363(c)(2) and 363(e), to
adequate protection of their interests in the Prepetition Collateral, including the Cash Collateral, in an
amount equal to the aggregate post-petition diminution in value of the Prepetition Collateral, including
without limitation, any such diminution resulting from the sale, lease or use by the Debtors (or other
decline in value) of the Prepetition Collateral and the imposition of the automatic stay pursuant to
Bankruptcy Code section 362 (such diminution in value, the “Adequate Protection Obligations”).
9.

Adequate Protection Claims and Liens.
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Case 15-10585

Doc 16

Filed 03/17/15

Page 44 of 66

Adequate Protection for the First Lien Parties.
As adequate protection, the First Lien Parties are hereby granted the following claims, liens,
rights and benefits:
(a)

Section 507(b) Claim. The Adequate Protection Obligations due to the First
Lien Parties (the “First Lien Adequate Protection Obligations”) shall constitute
joint and several superpriority claims against the Debtors as provided in
Bankruptcy Code section 507(b), with priority in payment over any and all
unsecured claims and administrative expense claims against the Debtors, now
existing or hereafter arising, of the kinds specified or ordered pursuant to any
provision of the Bankruptcy Code, including without limitation, sections 105,
326, 328, 330, 331, 503(b), 506(c) (subject to entry of the Final Order), 507(a),
507(b), 726, 1113 or 1114, and shall at all times be senior to the rights of the
Debtors, and any successor trustee or any creditor, in the Cases or any
subsequent proceedings under the Bankruptcy Code (the “First Lien 507(b)
Claim”), subject and subordinate only to the Carve Out (as defined in paragraph
9(c) below).

(b)

Adequate Protection Liens. As security for the First Lien Adequate Protection
Obligations, effective as of the Petition Date and perfected without the necessity
of the execution by the Debtors (or recordation or other filing) of security
agreements, control agreements, pledge agreements, financing statements,
mortgages or other similar documents, or the possession or control by the Global
Administrative Agent of any Adequate Protection Collateral (as defined below),
the following security interests and liens are hereby granted to the Global
Administrative Agent for the benefit of the First Lien Parties (all property
identified in clauses (1), (2), (3) and (4) below being collectively referred to as
the “Adequate Protection Collateral”), subject only to the Carve Out (as defined
in paragraph (c) below) (all such liens and security interests, the “First Lien
Adequate Protection Liens”):
(1)

First Priority on Unencumbered Property. Pursuant to Bankruptcy Code
sections 361(2) and 363(c)(2), a valid, binding, continuing, enforceable,
fully-perfected, non-voidable first priority replacement lien on, and
security interest in, all of the Debtors’ rights in tangible and intangible
assets, including without limitation, all prepetition and post-petition
property of the Debtors’ estates, and all products and proceeds thereof,
whether existing on or as of the Petition Date or thereafter acquired, that
is not subject to (x) valid, perfected, non-avoidable and enforceable liens
in existence on or as of the Petition Date or (y) valid and unavoidable
liens in existence as of the Petition Date that are perfected after the
Petition Date as permitted by Bankruptcy Code section 546(b)
(collectively, the “Unencumbered Property”), including without
limitation, oil and gas properties (and as-extracted collateral, goods,
fixtures and hydrocarbons relating thereto), accounts receivable, other
rights to payment, cash, inventory, general intangibles, contracts,
servicing rights, servicing receivables, securities, chattel paper, owned
real estate, real property leaseholds, fixtures, machinery, equipment,
deposit accounts, patents, copyrights, trademarks, trade names, rights
under license agreements and other intellectual property, claims and
13
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causes of action (including those arising under Bankruptcy Code section
549), and the proceeds of all of the foregoing, provided that the
Unencumbered Property shall not include the Avoidance Actions, but
upon the entry of the Final Order, the Unencumbered Property shall
include, and the Adequate Protection Liens (as defined below) shall
attach to, any proceeds or property recovered in respect of any
Avoidance Action;

(c)

(2)

Liens Junior to Certain Existing Liens. Pursuant to Bankruptcy Code
sections 361(2) and 363(c)(2), a valid, binding, continuing, enforceable,
fully-perfected non-voidable junior priority replacement lien on, and
security interest in, all tangible and intangible assets, including without
limitation, all prepetition and post-petition property of the Debtors’
estates, and all products and proceeds thereof, whether now existing or
hereafter acquired (other than the property described in clause (1) or (3)
of this paragraph 9(b)), that is subject to (x) valid, perfected and
unavoidable liens in existence as of the Petition Date or (y) valid and
unavoidable liens in existence as of the Petition Date that are perfected
after the Petition Date as permitted by Bankruptcy Code section 546(b),
which valid, perfected and unavoidable liens are senior in priority to the
security interests and liens in favor of the Global Administrative Agent;

(3)

Liens Senior to Certain Existing Liens. Pursuant to Bankruptcy Code
sections 361(2) and 363(c)(2), a valid, binding, continuing, enforceable,
fully-perfected non-voidable priming lien on, and security interest in, all
tangible and intangible assets, including without limitation, all
prepetition and post-petition property of the Debtors’ estates, and all
products and proceeds thereof, whether now existing or hereafter
acquired; provided that such liens and security interests shall not prime
(x) any valid, perfected and unavoidable liens and security interests in
existence as of the Petition Date that are held by or granted to any person
other than the Global Administrative Agent or the Second Lien Indenture
Trustee or (y) valid and unavoidable liens and security interests in
existence as of the Petition Date that are perfected after the Petition Date
as permitted by Bankruptcy Code section 546(b) and that are held by or
granted to any person other than the Global Administrative Agent or the
Second Lien Indenture Trustee;

(4)

Status of The Adequate Protection Claims. The Adequate Protection
Liens (as defined below) shall not be (i) subject or subordinate to (A)
any lien or security interest that is avoided and preserved for the benefit
of the Debtors and their estates under Bankruptcy Code section 551 or
(B) any lien or security interest arising after the Petition Date, subject to
the Carve Out, or (ii) except as otherwise set forth in clauses (1), (2) and
(3) of this paragraph 9(b), subordinated to or made pari passu with any
other lien or security interest under Bankruptcy Code sections 363 or 364
or otherwise;

For purposes hereof, the “Carve Out” shall mean the following: (i) all statutory
fees required to be paid by the Debtors to the Clerk of the Bankruptcy Court and
to the Office of the U.S. Trustee under section 1930(a) of title 28 of the United
States Code (irrespective of whether the Carve Out Notice (as defined below in
this paragraph) has been delivered); (ii) the reasonable fees and expenses up to
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$50,000 incurred by a trustee appointed in the Debtors’ cases under Bankruptcy
Code section 726(b) (irrespective of whether the Carve Out Notice has been
delivered); (iii) all accrued and unpaid reasonable fees, disbursements, costs,
and expenses (the “Professional Fees”) incurred by professionals or professional
firms retained by the Debtors or their estates pursuant to Bankruptcy Code
sections 327, 328, or 363 and any statutory committee (the “Committee”)
appointed in the Debtors’ Cases pursuant to Bankruptcy Code section 1103
(collectively, the “Professionals”), which Professional Fees (x) are allowed by
this Court at any time and (y) were incurred (regardless of when invoiced or
applied for) at any time before or on the first business day following delivery by
the Global Administrative Agent or the Second Lien Indenture Trustee to
counsel to the Debtors identified in paragraph 30, the U.S. Trustee, and counsel
to any Committee of a written notice (the “Carve Out Notice”), which notice
may be delivered at any time following the occurrence of the Termination Date
or a Termination Event (as defined in paragraph 11 below), stating that the
Termination Date has occurred or a Termination Event has occurred; and (iv)
the Professional Fees allowed by this Court in an aggregate amount not
exceeding $4 million, which Professional Fees are incurred by the Professionals
after the first business day following delivery by the Global Administrative
Agent of the Carve Out Notice in accordance with the immediately preceding
clause (iii); provided that: (x) the Carve Out shall not be available to pay any
Professional Fees incurred by any party, including the Debtors or any
Committee or any Professionals engaged thereby, in connection with the
initiation or prosecution of any claims, causes of action, adversary proceedings
or other litigation against any of the Prepetition Agents or Prepetition Secured
Parties, it being understood that up to an aggregate of $100,000 shall be made
available to any Committee for investigation costs, as described in paragraph 23
below; (y) so long as a Carve Out Notice has not been delivered, the Carve Out
shall not be reduced by the payment of Professional Fees allowed at any time by
this Court and payable under Bankruptcy Code sections 328, 330 and 331; and
(z) without prejudice to the rights of the Professionals or the Debtors to contest
any such objection, nothing in this Interim Order shall be construed to impair the
ability of any party to object to any fees, expenses, reimbursements, or
compensation sought by any such Professionals. For the avoidance of doubt,
nothing in this Order shall or shall be construed to limit the payment following
the delivery of a Carve Out Notice of any of the statutory, Professional Fees or
other fees covered by this Carve Out, from cash that is not Cash Collateral.
Notwithstanding anything to the contrary herein, payment following the delivery
of a Carve Out Notice of any of the statutory, Professional Fees or other fees
covered by this Carve Out shall be paid (and shall be deemed to have been
satisfied) first, from unencumbered assets or cash that is not Cash Collateral and
second, if there are no remaining unencumbered assets or cash that is not Cash
Collateral, from Cash Collateral.
Adequate Protection for the Second Lien Parties.
As adequate protection, the Second Lien Parties are hereby granted the following claims, liens,
rights and benefits:
(d)

Section 507(b) Claim. The Adequate Protection Obligations due to the Second
Lien Parties (the “Second Lien Adequate Protection Obligations”) shall
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constitute joint and several superpriority claims against the Debtors as provided
in Bankruptcy Code section 507(b) as described in paragraph 9(a), junior to the
First Lien 507(b) Claim (the “Second Lien 507(b) Claim”, collectively with the
First Lien 507(b) Claim, the “507(b) Claims”), subject and subordinate only to
the Carve Out and the First Lien 507(b) Claim.
(e)

10.

Adequate Protection Liens. As security for the Second Lien Adequate
Protection Obligations, effective as of the Petition Date and perfected without
the necessity of the execution by the Debtors (or recordation or other filing) of
security agreements, control agreements, pledge agreements, financing
statements, mortgages or other similar documents, or the possession or control
by the Second Lien Indenture Trustee of any Collateral, security interests and
liens are hereby granted to the Second Lien Indenture Trustee for the benefit of
the Second Lien Parties on the Adequate Protection Collateral, subject and
subordinate only to the (i) the Carve Out, (ii) the First Lien Adequate Protection
Liens and (iii) the liens and security interests securing the U.S. Credit
Agreement Obligations and the Canadian Credit Agreement Obligations, and
subject further to the Intercreditor Agreement and the Second Lien Pari Passu
Intercreditor Agreement (all such liens and security interests, the “Second Lien
Adequate Protection Liens,” and collectively with the First Lien Adequate
Protection Liens, the “Adequate Protection Liens”).

Additional Adequate Protection.
Additional Adequate Protection to the First Lien Parties.

As additional adequate protection to the First Lien Parties:
(a)

Payments: The Debtors are authorized and directed to pay to the Global
Administrative Agent for the ratable benefit of the U.S. Lenders on the last
business day of each calendar month after the entry of this Interim Order, all
accrued and unpaid pre or post-petition interest, fees and costs due and payable
under the U.S. Credit Agreement (including, without limitation, interest on
Loans, breakage costs and accrued fees owing to the Global Administrative
Agent), in each case, such payments calculated based on the Alternate Base Rate
plus the Applicable Margin for ABR Loans (as set forth in the U.S. Credit
Agreement or the other applicable documents) (with all payments of interest to
be without prejudice the rights of the Global Administrative Agent and U.S.
Lenders to assert a claim for payment of additional interest at any other rates in
accordance with the U.S. Credit Agreement).

(b)

Fees and Expenses: The Debtors are authorized and directed to pay, in
accordance with this paragraph, on the first Thursday following fifteen (15) days
after delivery of an invoice describing in customary detail (redacted for privilege
and work product) the reasonable and documented fees, costs and expenses
incurred or accrued by the Global Administrative Agent, including without
limitation, the reasonable fees and documented expenses of legal counsel
(including local counsel), financial advisors and other professionals hired by or
on behalf of the Global Administrative Agent. None of the fees, costs, expenses
or other amounts payable pursuant to this paragraph shall be subject to separate
approval by this Court (but this Court shall resolve any dispute as to the
reasonableness of any such fees, costs and expenses), and no recipient of any
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such payment shall be required to file any interim or final fee application with
respect thereto; provided, however, that the Debtors shall submit copies of the
Global Administrative Agent’s legal counsels’ and financial advisor’s invoices
to the U.S. Trustee and the Committee, and the Debtors, the U.S. Trustee and the
Committee shall have ten (10) days following their receipt of such invoices to
object to the reasonableness of the fees and expenses included in any such
invoice. If any such objection is not resolved within ten (10) days after such
objection is interposed, a hearing with respect thereto shall be conducted at a
regularly-scheduled omnibus hearing in the Cases, provided that the Debtors
shall pay any undisputed portion of such fees, costs and expenses on the first
Thursday following fifteen (15) days after the initial presentment to the Debtors
of such invoice. On the first Thursday following two (2) business days of the
entry of this Interim Order, the Debtors shall pay any accrued but unpaid fees of
legal counsel (including local counsel), financial advisors and other
professionals hired by or on behalf of the Global Administrative Agent through
the date of the entry of this Interim Order (whether incurred before or after the
Petition Date).
(c)

Other Covenants:
The Debtors shall maintain their cash management
arrangements in a manner consistent with that described in the applicable “firstday” order. The Debtors shall not use, sell or lease any material assets outside
the ordinary course of business, or seek authority of this Court to do any of the
foregoing, without prior consultation with the Global Administrative Agent at
least five (5) business days prior to the date on which the Debtors seek the
authority of this Court for such use, sale or lease. The Debtors shall comply with
the covenants contained in sections 8.05 and 8.06 of the U.S. Credit Agreement
and the Second Lien Credit Agreement regarding the maintenance and insurance
of the Prepetition Collateral and the Adequate Protection Collateral.

(d)

Reporting: The Debtors shall comply with the reporting requirements set forth
in Section 8.01 (a), (b), (d), (e), (f) and (g) of the U.S. Credit Agreement and
Second Lien Credit Agreement and shall provide the following additional
reporting to the Prepetition Agents:
(1)

A rolling 13-week cash forecast for Quicksilver and the Canadian
Borrower provided in MS-Excel, including a budget to actual
reconciliation, to be provided weekly on Thursday of each week;

(2)

Detailed review of key underlying assumptions supporting the 6-month
cash forecasts for Quicksilver and the Canadian Borrower provided to
the financial advisors to the Global Administrative Agent and the Second
Lien Agent before the Petition Date, to be provided within twenty (20)
days after the Petition Date;

(3)

A monthly report of capital expenditures (beginning with the year-todate period ended February 28, 2015) for Quicksilver and the Canadian
Borrower to be provided as soon as available, but in any event within
one (1) month and ten (10) business days after the last day of each
month;

(4)

A list of all Swap Agreements of Quicksilver and the Canadian Borrower
in place as of the first business day of the month, which list contains the
material terms thereof (including type, remaining term, counterparty,
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mark-to-market value as of the first business day of the month), and
information on any such Swap Agreements terminated or unwound
during the prior month, to be provided by the 10th business day of the
following month;

(e)

(5)

Detailed accounts payable aging for Quicksilver and the Canadian
Borrower as of month end to be provided within fifteen (15) business
days after the last day of each month; and

(6)

Detailed accounts receivable aging for Quicksilver and the Canadian
Borrower as of month end to be provided within fifteen (15) business
days after the last day of each month.

Access to Records: In addition to, and without limiting, whatever rights to
access the Prepetition Secured Parties have under their respective Prepetition
Secured Debt Documents, upon reasonable notice, at reasonable times during
normal business hours, the Debtors shall permit representatives, agents and
employees of the Prepetition Agents and the Second Lien Indenture Trustee
(i) to have access to and inspect the Debtors’ properties, (ii) to examine the
Debtors’ books and records, and (iii) to discuss the Debtors’ affairs, finances,
and condition with the Debtors’ officers and financial advisors.

Additional Adequate Protection to the Second Lien Parties.
As additional adequate protection to the Second Lien Parties:
(f)

Payments: The Debtors are authorized and directed to pay to the Second Lien
Agent for the ratable benefit of the Second Lien Lenders and to the Second Lien
Indenture Trustee for the ratable benefit of the Second Lien Noteholders, as
applicable, on the last business day of each calendar month after the entry of this
Interim Order, all accrued and unpaid pre or post-petition interest, fees and costs
due and payable under the Second Lien Credit Agreement or the Second Lien
Indenture (including, without limitation, interest on Loans, breakage costs and
accrued fees owing to the Second Lien Agent or the Second Lien Indenture
Trustee), in each case, such payments calculated based on the following
applicable non-default rate as set forth in (i) the Second Lien Credit Agreement,
the Adjusted LIBO Rate for the Interest Period (deemed to be one month’s
duration) in effect for such Borrowing plus the Applicable Margin and (ii) the
Second Lien Indenture, Three-month LIBO Rate plus 5.75% (with all payments
of interest to be without prejudice the rights of the Second Lien Agent and the
Second Lien Indenture Trustee to assert a claim for payment of additional
interest at any other rates in accordance with the Second Lien Credit Agreement
and the Second Lien Indenture).

(g)

Fees and Expenses: The Debtors are authorized and directed to pay, in
accordance with this paragraph, on the first Thursday following fifteen (15) days
after delivery of an invoice describing in customary detail (redacted for privilege
and work product) the reasonable and documented fees, costs and expenses
incurred or accrued by the (i) Second Lien Agent, (ii) the ad hoc group of
Second Lien Lenders and Second Lien Noteholders (the “Ad Hoc Group of
Second Lienholders”) and (iii) the Second Lien Indenture Trustee, including
without limitation, the reasonable fees and documented expenses of legal
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counsel (including local counsels), financial advisors and other professionals
hired by or on behalf of the Second Lien Agent, Ad Hoc Group of Second
Lienholders and the Second Lien Indenture Trustee. None of the fees, costs,
expenses or other amounts payable pursuant to this paragraph shall be subject to
separate approval by this Court (but this Court shall resolve any dispute as to the
reasonableness of any such fees, costs and expenses), and no recipient of any
such payment shall be required to file any interim or final fee application with
respect thereto; provided, however, that the Debtors shall submit copies of the
Second Lien Agent’s, Ad Hoc Group of Second Lienholders’ and the Second
Lien Indenture Trustee’s respective legal counsels’ and financial advisor’s
invoices to the U.S. Trustee and the Committee and the Debtors, the U.S.
Trustee and the Committee shall have ten (10) days following their receipt of
such invoices to object to the reasonableness of the fees and expenses included
in any such invoice. If any such objection is not resolved within ten (10) days
after such objection is interposed, a hearing with respect thereto shall be
conducted at a regularly-scheduled omnibus hearing in the Cases, provided that
the Debtors shall pay any undisputed portion of such fees, costs and expenses on
the first Thursday following fifteen (15) days after the initial presentment to the
Debtors of such invoice. On the first Thursday following two (2) business days
of the entry of this Interim Order, the Debtors shall pay any accrued but unpaid
fees of legal counsel (including local counsels), financial advisors and other
professionals hired by or on behalf of the Second Lien Agent, Ad Hoc Group of
Second Lienholders and the Second Lien Indenture Trustee through the date of
the entry of this Interim Order (whether incurred before or after the Petition
Date).
11.

Termination. The Debtors’ right to use the Cash Collateral pursuant to this Interim

Order shall terminate (the date of any such termination, the “Termination Date”) without further notice
or court proceeding on the earliest to occur of (i) the date that is forty-five (45) days after the Petition
Date (unless such period is extended by mutual agreement of the Global Administrative Agent and the
Debtors) if the Final Order has not been entered by this Court on or before such date, (ii) the date that
is nine (9) months after the Petition Date and (iii) the occurrence of any of the events set forth in
clauses (a) through (j) below (unless waived by the Global Administrative Agent and/or the Second
Lien Indenture Trustee or the Second Lien Agent, as applicable) (the events set forth in clauses (a)
through (j) below are collectively referred to herein as the “Termination Events”):
(a)

Failure of the Debtors to make any payment under this Interim Order to the
Prepetition Agents or Prepetition Secured Parties within three (3) business days
after such payment becomes due (other than payments required pursuant to
clauses (i) and (iii) of paragraph 10(a) of this Interim Order, which payments
shall be made as required therein);
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(b)

Other than with respect to clauses (a), (d), and (f) of this paragraph 11, failure of
the Debtors to: (i) comply with any material provision of this Interim Order; or
(ii) comply with any other covenant or agreement specified in this Interim Order
(other than those described in clause (i) above) in any material respect and such
failure to comply with any such other covenant or agreement shall continue
unremedied for five (5) business days following notice by the Global
Administrative Agent, the Second Lien Agent or the Second Lien Indenture
Trustee of such failure;

(c)

The Debtors shall create, incur or suffer to exist any post-petition liens or
security interests other than: (i) those granted pursuant to this Interim Order; (ii)
carriers’, mechanics’, operator’s, warehousemen’s, repairmen’s or other similar
liens arising in the ordinary course of business; (iii) pledges or deposits in
connection with workers’ compensation, unemployment insurance and other
social security legislation; (iv) deposits to secure the payment of any postpetition statutory obligations, performance bonds and other obligations of a like
nature incurred in the ordinary course of business; and (v) any other junior liens
or security interests that the Debtors are permitted to incur under the U.S. Credit
Agreement or any other U.S. First Lien Document;

(d)

An order shall be entered reversing, amending, supplementing, staying, vacating
or otherwise modifying this Interim Order without the consent of the Global
Administrative Agent, the Second Lien Agent and the Second Lien Indenture
Trustee;

(e)

The Debtors shall create, incur or suffer any other claim which is pari passu
with or senior to the First Lien 507(b) Claim or the Second Lien 507(b) Claim;

(f)

The Court shall have entered an order dismissing any of the Cases;

(g)

The Court shall have entered an order converting any of the Cases to a case
under chapter 7 of the Bankruptcy Code;

(h)

The Court shall have entered an order appointing a chapter 11 trustee,
responsible officer, or any examiner with enlarged powers relating to the
operation of the businesses in the Cases, unless consented to in writing by the
Global Administrative Agent; provided, however, that nothing herein shall
preclude any party from seeking to appoint an examiner;;

(i)

A filing by any Debtor of any motion, pleading, application or adversary
proceeding challenging the validity, enforceability, perfection or priority of the
liens securing the U.S. Credit Agreement Obligations or the Guaranteed
Canadian Obligations or asserting any other cause of action against and/or with
respect to the U.S. Credit Agreement Obligations, the Guaranteed Canadian
Obligations, the Prepetition Collateral securing the US Credit Agreement
Obligations or the Canadian Credit Agreement Obligations or any of the First
Lien Parties (or if the Debtors support any such motion, pleading, application or
adversary proceeding commenced by any third party); or

(j)

Subject to the terms of the Intercreditor Agreement, a filing by any Debtor of
any motion, pleading, application or adversary proceeding challenging the
validity, enforceability, perfection or priority of the liens securing the Second
Lien Credit Agreement Obligations or the Second Lien Indenture Obligations or
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asserting any other cause of action against and/or with respect to the Second
Lien Credit Agreement Obligations, the Second Lien Indenture Obligations, the
Prepetition Collateral or any of the Second Lien Parties (or if the Debtors
support any such motion, pleading, application or adversary proceeding
commenced by any third party).
12.

Remedies upon the Termination Date. The Debtors shall promptly provide notice to

each of the Prepetition Agents (with a copy to counsel for the Committee and the U.S. Trustee) of the
occurrence of any Termination Event. Upon the occurrence of the Termination Date, (a) the First Lien
Adequate Protection Obligations, if any, shall become due and payable and (b) the Global
Administrative Agent, each U.S. Lender, and, subject to the Prepetition Intercreditor Agreements, the
Second Lien Agent and Second Lien Indenture Trustee, upon five (5) business days written notice to
the counsel to the Debtors identified in paragraph 31 and the U.S. Trustee, may (i) setoff amounts in
any account of the Debtors maintained with the Global Administrative Agent or such U.S. Lender,
respectively, to the extent necessary for payment of the First Lien Adequate Protection Obligations and
(ii) exercise the rights and remedies available under the U.S. First Lien Documents, the Second Lien
Credit Documents, the Second Lien Indenture Documents, this Interim Order or applicable law,
including without limitation, foreclosing upon and selling all or a portion of the Prepetition Collateral
or Adequate Protection Collateral in order to collect the Adequate Protection Obligations.

The

automatic stay under Bankruptcy Code section 362 is hereby deemed modified and vacated to the
extent necessary to permit such actions. In any hearing regarding any exercise of rights or remedies,
the only issue that may be raised by any party in opposition thereto shall be whether, in fact, the
Termination Date shall have occurred, and each of the Debtors hereby waives any right to seek relief,
including without limitation, under Bankruptcy Code section 105, to the extent such relief would in
any way impair or restrict the rights and remedies of the Global Administrative Agent and the U.S.
Lenders set forth in this Interim Order or the U.S. First Lien Documents or, subject to the Prepetition
Intercreditor Agreements, the rights and remedies of the Second Lien Parties set forth in this Interim
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Order, the Second Lien Credit Documents, or the Second Lien Indenture Documents. Any delay or
failure of a Prepetition Secured Party to exercise rights under any Prepetition Secured Debt Document
or this Interim Order shall not constitute a waiver of their respective rights hereunder, thereunder or
otherwise, unless any such waiver is pursuant to a written instrument executed in accordance with the
terms of the applicable Prepetition Secured Debt Document. The Prepetition Agents shall be entitled
to apply the payments or proceeds of the Prepetition Collateral and the Adequate Protection Collateral
in accordance with the provisions of the Prepetition Secured Debt Documents and the Prepetition
Intercreditor Agreements and in no event shall any of the First Lien Parties or the Second Lien Parties
be subject to the equitable doctrine of “marshaling” or any other similar doctrine with respect to any of
the Prepetition Collateral, the Adequate Protection Collateral or otherwise.

Notwithstanding the

occurrence of the Termination Date or anything herein, all of the rights, remedies, benefits and
protections provided to the First Lien Parties and the Second Lien Parties (subject to the Intercreditor
Agreement) under this Interim Order shall survive the Termination Date.
13.

Lifting of Automatic Stay. The automatic stay under Bankruptcy Code section 362 is

hereby deemed modified and vacated to the extent necessary to permit the First Lien Parties to apply
the proceeds of any Swap Agreement that is terminated or unwound to repay the U.S. Credit
Agreement Obligations and/or the Canadian Credit Agreement Obligations (or to setoff against such
U.S. Credit Agreement Obligations or Canadian Credit Agreement Obligations) in accordance with the
terms of the U.S. Credit Agreement, the Canadian Credit Agreement and the First Lien Pari Passu
Intercreditor Agreement (as defined in paragraph 26 below), as applicable.
14.

Limitation on Charging Expenses against Collateral. Subject to and effective upon

entry of the Final Order, except to the extent of the Carve Out, no expenses of administration of the
Cases or any future proceeding that may result therefrom, including liquidation in bankruptcy or other
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proceedings under the Bankruptcy Code, shall be charged against or recovered from the Prepetition
Collateral or the Adequate Protection Collateral, the Prepetition Agents or the Prepetition Secured
Parties pursuant to Bankruptcy Code sections 105(a) or 506(c) or any similar principle of law or
equity, without the prior written consent of the affected party, and no such consent shall be implied
from any other action, inaction, or acquiescence by any of the Prepetition Agents or Prepetition
Secured Parties.
15.

Payments Free and Clear.

Any and all payments or proceeds remitted to the

Prepetition Agents on behalf of the Prepetition Secured Parties pursuant to the provisions of this
Interim Order or any subsequent order of this Court shall be irrevocable, received free and clear of any
claim, charge, assessment or other liability, including without limitation, any such claim or charge
arising out of or based on, directly or indirectly, Bankruptcy Code sections 506(c) (whether asserted or
assessed by, through or on behalf of the Debtors) or 552(b).
16.

Bankruptcy Code Section 552(b). Each of the Prepetition Agents and the Prepetition

Secured Parties shall be entitled to all of the rights and benefits of Bankruptcy Code section 552(b),
and the “equities of the case” exception under Bankruptcy Code section 552(b) shall not apply to the
Prepetition Agents and the Prepetition Secured Parties.
17.

All Parties’ Reservation of Rights. Subject to the Prepetition Intercreditor Agreements,

all parties reserve their rights to argue that, to the extent that any cash payment of interest, fees and
expenses as adequate protection to the Prepetition Secured Parties is not allowed under Bankruptcy
Code section 506(b) and not allowed on any other basis (including, without limitation, on account of
the Debtors’ use of Prepetition Collateral), such payments should be recharacterized and applied as
payments of principal owed under the applicable Prepetition Secured Debt Documents; provided,
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however, that the Prepetition Secured Parties reserve their rights to assert defenses to any such
arguments and to otherwise oppose any such recharacterization or application.
18.

Reservation of Rights of the Prepetition Agents and Prepetition Secured Parties.

Notwithstanding any other provision hereof, the grant of adequate protection to the First Lien Parties
pursuant hereto is without prejudice to the right of the Global Administrative Agent to seek
modification of the grant of adequate protection provided hereby so as to provide different or
additional adequate protection, and without prejudice to the right of the Debtors or any other party in
interest to contest any such modification. Subject to the Intercreditor Agreement, notwithstanding any
other provision hereof, the grant of adequate protection to the Second Lien Parties pursuant hereto is
without prejudice to the right of the Second Lien Agent or the Second Lien Indenture Trustee to seek
modification of the grant of adequate protection provided hereby so as to provide different or
additional adequate protection, and without prejudice to the right of the Debtors or any other party in
interest to contest any such modification. Nothing herein shall be deemed to waive, modify or
otherwise impair the respective rights of the Prepetition Agents or the Prepetition Secured Parties
under the Prepetition Secured Debt Documents or under equity or law, and the Prepetition Agents and
the Prepetition Secured Parties expressly reserve all of their respective rights and remedies whether
now existing or hereafter arising under the Prepetition Secured Debt Documents and/or equity or law
in connection with all Termination Events and Defaults and Events of Default (as defined in the
respective Prepetition Secured Debt Documents, and whether arising prior to or after the Petition
Date).
19.

Debtors’ Reservation of Rights. The entry of this Interim Order and the grant of

adequate protection to the Prepetition Secured Parties and the Prepetition Agents pursuant to the terms
hereof shall be without prejudice to the rights of the Debtors to, following the occurrence of the
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Termination Date, seek authority to use Cash Collateral and the Prepetition Collateral without the
consent of the Prepetition Secured Parties and Prepetition Agents, and the Prepetition Secured Parties
and Prepetition Agents reserve all of their respective rights with respect to contesting any such motion
or request by the Debtors or any other person; provided that the Debtors may not utilize Cash
Collateral to seek such authority.
20.

Perfection of Adequate Protection Liens.
(a)

The Global Administrative Agent and the Second Lien Indenture Trustee are
hereby authorized, but not required, to file or record financing statements,
intellectual property filings, mortgages, notices of lien or similar instruments in
any jurisdiction in order to validate and perfect the liens and security interests
granted to it hereunder. Whether or not the Global Administrative Agent or the
Second Lien Indenture Trustee shall, in its respective sole discretion, choose to
file such financing statements, intellectual property filings, mortgages, notices of
lien or similar instruments, such liens and security interests shall be deemed
valid, perfected, allowed, enforceable, non-avoidable and not subject to
challenge, dispute or subordination as of the date of entry of this Interim Order.
If the Global Administrative Agent or the Second Lien Indenture Trustee
determines to file any financing statements, notice of liens or similar
instruments, the Debtors will cooperate and assist in any such filings as
reasonably requested by the Global Administrative Agent or the Second Lien
Indenture Trustee, and the automatic stay shall be modified to allow such filings.

(b)

A certified copy of this Interim Order may, in the discretion of the Global
Administrative Agent or the Second Lien Indenture Trustee be filed with or
recorded in filing or recording offices in addition to or in lieu of such financing
statements, mortgages, notices of lien or similar instruments, and all filing
offices are hereby authorized to accept such certified copy of this Interim Order
for filing and recording; provided, however, that the Debtors shall reimburse the
Global Administrative Agent or the Second Lien Indenture Trustee or their
respective designees for the payment of any stamp, intangibles, recording or
similar tax.

(c)

Effective upon entry of the Final Order, any provision of any lease or other
license, contract or other agreement that requires (i) the consent or approval of
one or more landlords or other parties or (ii) the payment of any fees or
obligations to any governmental entity, in order for any Debtor to pledge, grant,
sell, assign, or otherwise transfer any such leasehold interest, or the proceeds
thereof, or other Collateral related thereto, is hereby deemed to be inconsistent
with the applicable provisions of the Bankruptcy Code. Any such provision
shall have no force and effect with respect to the granting of Adequate
Protection Liens on such leasehold interest or the proceeds of any assignment
and/or sale thereof by any Debtor in accordance with the terms of the U.S. First
Lien Documents, the Second Lien Credit Documents, the Second Lien Indenture
Documents or this Interim Order.
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Preservation of Rights Granted Under this Interim Order.
(a)

Except as expressly provided in this Interim Order, and subject to the Prepetition
Intercreditor Agreements, no claim or lien having a priority senior to or pari
passu with those granted by this Interim Order to the Prepetition Agents and
Prepetition Secured Parties shall be granted or allowed, and the Adequate
Protection Liens shall not be subject or junior to any lien or security interest that
is avoided and preserved for the benefit of the Debtors’ estates under
Bankruptcy Code section 551 or, except as set forth in the Prepetition
Intercreditor Agreements, subordinated to or made pari passu with any other
lien or security interest, whether under Bankruptcy Code section 364(d) or
otherwise.

(b)

Notwithstanding any order dismissing any of the Cases under Bankruptcy Code
section 1112 or otherwise entered at any time, (x) the 507(b) Claims, the other
administrative claims granted pursuant to this Interim Order and the Adequate
Protection Liens shall continue in full force and effect and shall maintain their
priorities as provided in this Interim Order until all Adequate Protection
Obligations shall have been paid and satisfied in full in cash (and such 507(b)
Claims, the other administrative claims granted pursuant to this Interim Order
and the Adequate Protection Liens shall, notwithstanding such dismissal, remain
binding on all parties in interest); and (y) this Court shall retain jurisdiction,
notwithstanding such dismissal, for the purposes of enforcing the claims, liens
and security interests referred to in clause (x) above.

(c)

If any or all of the provisions of this Interim Order are hereafter reversed,
modified, vacated or stayed, such reversal, stay, modification or vacatur shall
not affect: (i) the validity, priority or enforceability of any Adequate Protection
Obligations incurred prior to the actual receipt of written notice by the Global
Administrative Agent, the Second Lien Agent or the Second Lien Indenture
Trustee, respectively, of the effective date of such reversal, stay, modification or
vacatur; or (ii) the validity, priority or enforceability of the Adequate Protection
Liens. Notwithstanding any such reversal, stay, modification or vacatur, any
use of the Prepetition Collateral or any Adequate Protection Obligations
incurred by the Debtors hereunder, as the case may be, prior to the actual receipt
of written notice by the Global Administrative Agent, the Second Lien Agent or
the Second Lien Indenture Trustee, respectively, of the effective date of such
reversal, stay, modification or vacatur shall be governed in all respects by the
original provisions of this Interim Order, and (i) the First Lien Parties shall be
entitled to all of the rights, remedies, privileges and benefits granted in
Bankruptcy Code section 363(m) with respect to all uses of the Prepetition
Collateral and all First Lien Adequate Protection Obligations and (ii) subject to
the Intercreditor Agreement, the Second Lien Parties shall be entitled to all of
the rights, remedies, privileges and benefits granted in Bankruptcy Code section
363(m) with respect to all uses of the Prepetition Collateral (including the Cash
Collateral) (other than Prepetition Collateral constituting setoff rights of the
Global Administrative Agent and the U.S. Lenders) and all Second Lien
Adequate Protection Obligations.

(d)

The adequate protection payments made pursuant to this Interim Order shall not
be subject to counterclaim, setoff, subordination, recharacterization, defense or
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avoidance in the Cases or any subsequent chapter 7 cases (other than a defense
that the payment has actually been made).
(e)

22.

Except as expressly provided in this Interim Order, the Adequate Protection
Obligations, the 507(b) Claims and the Adequate Protection Liens and all other
rights and remedies of the Prepetition Agents and the Prepetition Secured Parties
granted by the provisions of this Interim Order shall survive, and shall not be
modified, impaired or discharged by (i) the entry of an order converting any of
the Cases to a case under chapter 7 of the Bankruptcy Code, dismissing any of
the Cases or by any other act or omission, or (ii) the entry of an order
confirming a plan of reorganization in any of the Cases and, pursuant to
Bankruptcy Code section 1141(d)(4), the Debtors have waived any discharge as
to any remaining Adequate Protection Obligations. The terms and provisions of
this Interim Order shall continue in the Cases, in any successor cases if the
Cases cease to be jointly administered, or in any superseding chapter 7 cases
under the Bankruptcy Code, and the Adequate Protection Liens, the 507(b)
Claims, the other administrative claims granted pursuant to this Interim Order,
and all other rights and remedies of the Prepetition Agents and the Prepetition
Secured Parties granted by the provisions of this Interim Order shall continue in
full force and effect until all Adequate Protection Obligations are indefeasibly
paid in full in cash.

Effect of Stipulations on Third Parties. As a result of the Debtors’ review of the

Prepetition Secured Debt Documents and the facts related thereto, the Debtors have admitted,
stipulated and agreed to various matters as set forth in paragraph 4 above and shall have no right to file
a complaint pursuant to Bankruptcy Rule 7001 or otherwise, or any other pleading asserting a claim or
cause of action arising out of or related to the Prepetition Secured Debt Documents or any transactions
or course of conduct related thereto. The stipulations and admissions contained in this Interim Order,
including without limitation, in paragraph 4 of this Interim Order, shall be binding upon the Debtors
and any successor thereto in all circumstances. The stipulations and admissions contained in this
Interim Order, including without limitation, in paragraph 4 of this Interim Order, shall be binding upon
all other parties in interest, including any Committee or any chapter 7 or chapter 11 trustee appointed
or elected for any of the Debtors (a “Trustee”), unless (a) the Committee or any other party in interest
(including any Trustee), in each case, with requisite standing, has duly filed an adversary proceeding
(subject to the limitations contained herein, including without limitation, in paragraph 23) challenging
the validity, enforceability, priority or extent of the Prepetition Obligations or the liens on the
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Prepetition Collateral securing the Prepetition Obligations or otherwise asserting or prosecuting any
Avoidance Actions or any other claims, counterclaims or causes of action, objections, contests or
defenses (collectively, the “Claims and Defenses”) against any of the Prepetition Agents or the
Prepetition Secured Parties or their respective agents, affiliates, subsidiaries, directors, officers,
representatives, attorneys or advisors in connection with any matter related to the Prepetition
Obligations or the Prepetition Collateral by no later than the date that is (i) in the case of any such
adversary proceeding filed by a party in interest with requisite standing other than the Committee,
seventy-five (75) days after the date of entry of this Interim Order, (ii) in the case of any such
adversary proceeding filed by the Committee, sixty (60) days after the appointment of the Committee
and (iii) any such later date agreed to in writing by the respective Prepetition Agent or Prepetition
Secured Party in its sole and absolute discretion (such time period, the “Challenge Period”) and (b) an
order is entered by a court of competent jurisdiction and becomes final and non-appealable in favor of
the plaintiff sustaining any such challenge or claim in any such duly filed adversary proceeding;
provided that, as to the Debtors, all such Claims and Defenses are hereby irrevocably waived and
relinquished as of the Petition Date. If no such adversary proceeding is timely filed prior to the
expiration of the Challenge Period, without further order of this Court: (x) the Prepetition Obligations
shall constitute allowed claims, not subject to counterclaim, setoff, subordination, recharacterization,
defense or avoidance, for all purposes in the Cases and any subsequent chapter 7 case; (y) the
respective Prepetition Agent’s liens on the Prepetition Collateral shall be deemed to have been, as of
the Petition Date, and to be, legal, valid, binding, perfected and of the priority specified in paragraph 4,
not subject to defense, counterclaim, recharacterization, subordination or avoidance; and (z) the
Prepetition Obligations, the respective Prepetition Agent’s liens on the Prepetition Collateral and the
respective Prepetition Secured Parties (and their respective agents, affiliates, subsidiaries, directors,
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officers, representatives, attorneys or advisors) shall not be subject to any other or further challenge by
the Committee or any other party in interest, and any such Committee or party in interest shall be
enjoined from seeking to exercise the rights of the Debtors’ estates, including without limitation, any
successor thereto (including, without limitation, any estate representative or a Trustee, whether such
Trustee is appointed or elected prior to or following the expiration of the Challenge Period). If any
such adversary proceeding is timely filed prior to the expiration of the Challenge Period, the
stipulations and admissions contained in this Interim Order, including without limitation, in paragraph
4 of this Interim Order, shall nonetheless remain binding and preclusive (as provided in the second
sentence of this paragraph) on the Committee and any other person, including any Trustee, except as to
any such findings and admissions that were expressly and successfully challenged in such adversary
proceeding. Nothing in this Interim Order vests or confers on any person, including a Committee or
Trustee, standing or authority to pursue any cause of action belonging to the Debtors or their estates.
23.

Limitation on Use of Collateral. The Debtors shall use the proceeds of the Prepetition

Collateral solely as provided in this Interim Order. Notwithstanding anything herein or in any other
order of this Court to the contrary, no Prepetition Collateral or the Carve Out may be used to: (a)
object, contest or raise any defense to, the validity, perfection, priority, extent or enforceability of any
amount due under the Prepetition Secured Debt Documents, or the liens or claims granted under this
Interim Order or the Prepetition Secured Debt Documents; (b) assert any Claims and Defenses against
any of the Prepetition Agents or the Prepetition Secured Parties or their respective agents, affiliates,
subsidiaries, directors, officers, representatives, attorneys or advisors; (c) seek to modify any of the
rights granted to the Prepetition Agents and the Prepetition Secured Parties hereunder, or (d) pay any
amount on account of any claims arising prior to the Petition Date unless such payments are approved
by an order of this Court without objection from the Global Administrative Agent, provided that,
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notwithstanding anything to the contrary herein, no more than $100,000 of the Prepetition Collateral or
the Carve Out in the aggregate may be used by any Committee to investigate the validity,
enforceability or priority of the Prepetition Obligations or the liens on the Prepetition Collateral or
investigate any Claims and Defenses or other causes action against the Prepetition Agents or any of the
Prepetition Secured Parties; provided, however, that there shall be no such limit on use of cash that is
not Cash Collateral with respect to the foregoing.
24.

Binding Effect; Successors and Assigns. The provisions of this Interim Order, including

all findings herein, shall be binding upon all parties in interest in the Cases, including without
limitation, the Prepetition Agents and the Prepetition Secured Parties, any Committee and the Debtors
and their respective successors and assigns (including any Trustee hereinafter appointed or elected for
the estate of any Debtor, an examiner appointed pursuant to Bankruptcy Code section 1104, or any
other fiduciary appointed as a legal representative of any of the Debtors or with respect to the property
of the estate of any of the Debtors) and shall inure to the benefit of the Prepetition Agents, the
Prepetition Secured Parties and the Debtors and their respective successors and assigns, provided that,
except to the extent expressly set forth in this Interim Order, the Prepetition Agents and the Prepetition
Secured Parties shall have no obligation to permit the use of the Prepetition Collateral or extend any
financing to any Trustee or similar responsible person appointed for the estate of any Debtor.
25.

Limitation of Liability.

In permitting the use of the Prepetition Collateral or in

exercising any rights or remedies as and when permitted pursuant to this Interim Order, subject to
entry of the Final Order, the Prepetition Agents and the Prepetition Secured Parties shall not be
deemed to be in control of the operations of the Debtors or to be acting as a “responsible person” or
“owner or operator” with respect to the operation or management of the Debtors (as such terms, or any
similar terms, are used in the United States Comprehensive Environmental Response, Compensation
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and Liability Act, 29 U.S.C. §§ 9601 et seq. as amended, or any similar federal or state statute).
Furthermore, nothing in this Interim Order shall in any way be construed or interpreted to impose or
allow the imposition upon the Prepetition Agents or the Prepetition Secured Parties of any liability for
any claims arising from the prepetition or post-petition activities of any of the Debtors and their
respective affiliates (as defined in Bankruptcy Code section 101(2)).
26.

Prepetition Intercreditor Agreements. Nothing in this Interim Order shall amend or

otherwise modify the terms and enforceability of the Intercreditor Agreement, the Intercreditor
Agreement, dated as of December 22, 2011 (as amended, supplemented or otherwise modified, the
“First Lien Pari Passu Intercreditor Agreement”) between the Global Administrative Agent on behalf
of the U.S. Lenders and the Canadian Administrative Agent on behalf of the Canadian Lenders or the
Pari Passu Intercreditor Agreement, dated as of June 21, 2013 (as amended, supplemented or otherwise
modified, the “Second Lien Pari Passu Intercreditor Agreement”) between the Second Lien Indenture
Trustee and the Second Lien Agent (collectively the “Prepetition Intercreditor Agreements), and the
Prepetition Intercreditor Agreements shall remain in full force and effect. The rights of the Prepetition
Secured Parties shall at all times remain subject to the applicable Prepetition Intercreditor Agreement.
27.

Provisions with respect to Wells Fargo. With respect to the Wells One Commercial

Credit Card Agreement, Wells Fargo is authorized to make advances from time to time on behalf of the
Debtors with a maximum exposure to Quicksilver of $100,000. Quicksilver is authorized to continue
to use the Wells One Commercial Card Agreement subject to the terms and conditions thereof. All
prepetition charges are authorized and required to be paid. As security for all indebtedness owed by
Quicksilver to Wells Fargo in respect of the Wells One Commercial Credit Card Agreement,
Quicksilver caused JPMorgan to issue Wells Fargo a letter of credit to secure the Wells One
Commercial Credit Card Agreement. The letter of credit number is CPCS-910768 (including any
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replacement letter of credit issued in support of the Wells One Commercial Credit Card Agreement,
the “Letter of Credit”) and secures the Wells One Commercial Credit Card Agreement in the amount
of $100,000. Wells Fargo has a valid and perfected interest in the Letter of Credit and all proceeds
thereof. Wells Fargo is authorized to draw the Letter of Credit in accordance with its terms in the event
of any default under the Wells One Commercial Credit Card Agreement or if the Letter of Credit is not
extended past the existing maturity date (June 4, 2015) and the Wells One Commercial Credit Card
Agreement is still in existence. Collectively, Quicksilver’s obligations in connection with the Wells
One Commercial Credit Card Agreement and the Letter of Credit are the “Wells Fargo Obligations”.
So long as the Wells One Commercial Credit Card program remains in effect, Quicksilver shall
continue to maintain at all times the Letter of Credit in a minimum amount of $100,000. Wells Fargo
has and shall continue to have a valid and perfected, non-avoidable first-priority lien and interest in the
Letter of Credit and any proceeds thereof. Such lien shall not be primed by any lien granted to any
post-petition lender or other person. To satisfy the requirement that Wells Fargo continue to have a
valid and perfected, non-avoidable first-priority lien in the Letter of Credit and any proceeds thereof,
Quicksilver grants Wells Fargo a priming lien and security interest pursuant to Bankruptcy Code
section 364(d)(1) with respect to any cash collateral from the Letter of Credit and to discharge the
Wells Fargo Obligations.
28.

No Impact on Certain Contracts/ Transactions.

No rights of any person under

Bankruptcy Code sections 555, 556, 559, 560 and 561 shall be affected by the entry of this Interim
Order as to any contract or transaction of the kind listed in such Bankruptcy Code sections.
29.

Effectiveness. This Interim Order shall constitute findings of fact and conclusions of

law and shall take effect immediately upon entry hereof, and there shall be no stay of execution of
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effectiveness of this Interim Order. To the extent that any finding of fact shall be determined to be a
conclusion of law it shall be so deemed and vice versa.
30.

Proofs of Claim. None of the Prepetition Agents nor the Prepetition Secured Parties

will be required to file proofs of claim in any of the Cases or successor cases, and the Debtors’
stipulations in paragraph 4 herein shall be deemed to constitute a timely filed proof of claim. Any
order entered by this Court in relation to the establishment of a bar date for any claim (including
without limitation, administrative claims) in any of the Cases or successor cases shall not apply to the
Prepetition Agents or the Prepetition Secured Parties with respect to the Prepetition Obligations.
Notwithstanding the foregoing, each of the Prepetition Agents, on behalf of itself and the applicable
Prepetition Secured Parties, is hereby authorized and entitled, in its sole discretion, but not required, to
file (and amend and/or supplement, as it sees fit) a proof of claim and/or aggregate proofs of claim in
the Cases for any claim allowed herein. Any proof of claim filed by any Prepetition Agent shall be
deemed to be in addition and not in lieu of any other proof of claim that may be filed by any of the
Prepetition Secured Parties.
31.

Final Hearing. The Final Hearing is scheduled for _______, 2015 at ______ _.m.,

prevailing Eastern time, before this Court. The Debtors shall promptly mail copies of this Interim
Order (which shall constitute adequate notice of the Final Hearing) to the parties having been given
notice of the Interim Hearing, and to any other party that has filed a request for notices with this Court
and to any Committee. Any party in interest objecting to the relief sought at the Final Hearing shall
serve and file written objections; which objections shall be served upon (a) Akin Gump Strauss Hauer
& Feld LLP, 1700 Pacific Avenue, Suite 4100, Dallas, TX 75201, Attn: Charles R. Gibbs, Esq. and
Sarah Link Schultz, Esq., proposed counsel to the Debtors; (b) Richards, Layton & Finger, P.A., One
Rodney Square, 920 North King Street, Wilmington, DE 19801, Attn: Paul N. Heath, Esq., proposed
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Delaware counsel to the Debtors; (c) Simpson Thacher & Bartlett LLP, 425 Lexington Avenue, New
York, NY 10017, Attn: Steven M. Fuhrman, Esq. and Kathrine A. McLendon, Esq., counsel to the
Global Administrative Agent; (d) Fox Rothschild LLP, Citizens Bank Center, 919 North Market Street,
Suite 300, Wilmington, DE 19899, Attn: Jeffrey M. Schlerf, Esq., Delaware counsel to the Global
Administrative Agent; (e) Latham & Watkins LLP, 885 Third Avenue, Suite 1000, New York, NY
10022, Attn: Mitchell A. Seider, Esq. and David Hammerman, Esq., counsel to the Second Lien Agent;
(f) Emmet, Marvin & Martin LLP, 120 Broadway, 32nd Floor, New York, NY 10271, Attn: Edward P.
Zujkowski, counsel to the Second Lien Indenture Trustee; (g) Milbank, Tweed, Hadley & McCloy
LLP, 28 Liberty Street, New York, NY 10005, Attn: Dennis F. Dunne, Esq. and Samuel A. Khalil,
Esq., counsel to the Ad Hoc Group of Second Lienholders; (h) Young Conaway Stargatt & Taylor,
LLP, Rodney Square, 1000 North King Street, Wilmington, DE 19801, Attn: Michael Nestor, Esq.,
Delaware counsel to the Second Lien Agent and the Ad Hoc Group of Second Lienholders; and (i) the
Office of the United States Trustee for Region 3, 844 King Street, Suite 2207, Lockbox 35,
Wilmington, DE 19801, Attn: Jane Leamy, Esq., in each case to allow actual receipt by the foregoing
no later than _______, 2015 at 4:00 p.m., prevailing Eastern time.
32.

Jurisdiction. This Court shall retain jurisdiction to enforce the terms of this Interim

Order and to adjudicate any and all matters arising from or related to the interpretation or
implementation of this Interim Order.

34

Case 15-10585

33.

Doc 16

Filed 03/17/15

Page 66 of 66

Controlling Effect of Interim Order. To the extent any provision of this Interim Order

conflicts or is inconsistent with any provision of the Motion, or any order entered by the Court
approving the Cash Management Motion, the provisions of this Interim Order shall control to the
extent of such conflict.

Wilmington, Delaware
Date: [___________], 2015

United States Bankruptcy Judge
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