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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE SOUTHERN DISTRICT OF TEXAS  

VICTORIA DIVISION 
 
In re:   §  Chapter 11 
  § 
HII TECHNOLOGIES, INC., et al.1 §  15-60070 (DRJ) 
 Debtors §  (Jointly Administered) 
 

 
DEBTORS’ OMNIBUS RESPONSE TO PLAN OBJECTIONS  

(Refers to docket ##453, 454, 455) 
 
The Honorable David R. Jones, Chief United States Bankruptcy Judge: 

HII Technologies, Inc. (“HII”) and its affiliated debtors (collectively, the “Debtors”) file 

this Response to various objections to the Plan and would respectfully show the Court as 

follows: 

Summary  

1. No party has filed an objection to the conditionally approved Disclosure 

Statement, and so the Disclosure Statement should be approved on a final basis.   

2. No party objected to the Debtors’ Motion to Approve Compromise with the Ad 

Hoc Committee [dkt. no. 395], and the deadline to object expired on March 31, 2016, so the 

proposed compromise should be approved.   

3. No one raised any objection to the Voting Procedures or the consolidation for 

voting purposes either at or before the hearing to approve voting procedures, so the Hamiltons’ 

objections on these issues are waived or moot.   

4. Confirmation is in the best interest of all creditors.   The Plan provides that the 

DIP Lenders (who hold a $12 Million superpriority administrative expense and also encumber 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s tax identification number, 

are: (i) Apache Energy Services, LLC (4404); (ii) Aqua Handling of Texas, LLC (4480); (iii) HII Technologies, 
Inc. (3686); (iv) Sage Power Solutions, Inc. fka KMHVC, Inc. (1210); and (v) Hamilton Investment Group, Inc. 
(0150). 
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commercial tort claims, such as D&O claims) will voluntarily divide any future recoveries by the 

Litigation Trust on a 55/45 basis with the unsecured creditors and convert their superpriority 

administrative expense into new shares of the Reorganized HIIT.  The Plan provides that the 

Litigation Trust will be funded with new money advanced by the DIP Lenders of no less than 

$100,000 on the Effective Date and up to $500,000.  In addition to trust recoveries, the Plan 

provides unsecured creditors with a guaranteed payment of 5% of shares in the Reorganized 

HIIT.  If the case converts to chapter 7, the unsecured creditors will get nothing.  The argument 

that the unsecured creditors would be better off if the case converted is false. 

5. The Plan has been overwhelmingly approved by creditors.  The ballot tabulation 

shows well over 98% in amount and over 90% in number in the convenience class (Class 3) 

voted to accept.  The general unsecured class (Class 4) voted 99% in favor of the Plan in amount 

and over 88% in number.  Even if all of the Hamiltons’ votes were counted, Class 4 would still 

have voted to accept the plan.2  If voting had not been consolidated, large creditors with 

guarantees from multiple debtors would have had their claims multiplied.   

6. The objection filed by Harris County has been resolved by an agreement to 

include in the confirmation order language that will clarify that the Harris County Taxes will be 

paid on the effective date of the Plan.  

7. Thus, only the Ad Hoc Committee’s Objection and the Hamiltons’ Objections 

remain. 

                                                 
2 According to the Balloting Agent, if all the Hamiltons’ votes counted, the total of voting general unsecured claims 
would have been $8,429,128.57 in amount and either 21 or 22 in number (depending on whether the claim jointly 
owned by William Mark Hamilton and Sharon K. Hamilton counted as being owned by an entity other than William 
Mark Hamilton individually and Sharon K. Hamilton individually).  As 15 entities in number voted to accept (and 
15 is greater than one-half of either 21 or 22) and $5,656,294.07 in amount voted to accept (which is more than two-
thirds of $8,429,128.57), Class 4 would still have accepted the plan.  
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Ad Hoc Committee’s Objection 

8. The Ad Hoc Committee’s Objection should be overruled. As part of the Mediated 

Settlement Agreement, the Ad Hoc Committee agreed to withdraw all of its motions alleging 

wrongdoing of the board and CRO with prejudice.  Also, the Ad Hoc Committee agreed not to 

oppose confirmation and to use good faith efforts to have the Plan confirmed.3  Every iteration of 

the Plan (including that which was on file with the Court at the time of mediation), included 

releases of the members of the Official Committee of Unsecured Creditors (the “Committee”), 

certain of the Debtors’ directors, and their attorneys and agents.  These releases were the 

fundamental motivation for the mediation because the objections to the releases, the plan, and 

meritless claims against the CRO had delayed confirmation.  The compromise reflected in the 

Mediated Settlement Agreement envisioned withdrawal of the Ad Hoc Group’s motions with 

prejudice and supporting releases under the Plan, and the Ad Hoc Committee’s assertions 

otherwise are disingenuous.   

9. During the mediation, the Ad Hoc Committee negotiated full and complete 

releases from the Debtors’ estates, the DIP Lenders, and the Committee of its own counsel (Mr. 

Simon and Mr. Kennedy).4  The Ad Hoc Committee’s argument that the Plan’s release of the 

Committee, the named directors, and their agents violates the Mediated Settlement Agreement is 

again disingenuous—especially given that the Ad Hoc Committee contemporaneously negotiated 

releases of its own counsel. 

                                                 
3 The Mediated Settlement Agreement provides, in several parts, that the Ad Hoc group will “use their good faith 
efforts to obtain approval of the plan and disclosure statement” and “not prosecute further objections the Debtor’s 
plan, the Disclosure Statement….” 

4 Mediated Settlement Agreement ¶ 7(c) (“The Chapter 11 Estates, the DIP Lender, Heartland Bank, McLarty 
Capital Partners SBIC, LP, and the Committee fully, completely, and irrevocably will have released all Claims (as 
that term is defined in the Bankruptcy Code, and including all matters known and unknown, and including any 
sanctions motions) arising from the beginning of time against Kirk Kennedy, Leonard Simon, and their law firms.”). 
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10. The Challenge Deadline to oppose the DIP Lenders’ liens5 (including liens on 

D&O claims) expired.  The DIP Loan specifically perfects a first priority lien on all avoidance 

actions for $12 Million.  The DIP Loan also requires that any confirmed plan include a release of 

the DIP Lenders.6  If the Plan were not confirmed, the DIP Lenders would own all the claims that 

the Ad Hoc Committee says should not be released.  The DIP Lenders and Debtors have 

negotiated the releases as an integral part of the Plan.   

11. The Ad Hoc Group filed an amended objection erroneously claiming that 80% of 

the $500,000 paid to the Litigation Trust would pay professional fees or administrative expenses.  

That is not correct.  The Litigation Trust will receive its money as promised and that money is 

not used to pay pre-confirmation expenses.  The Plan correctly identifies the use of the funds.  

The amended objection also complains of the selection of Elizabeth Guffy as Litigation Trustee, 

though counsel was informed (and consented) to her role a month ago.   

12. The Debtors can settle disputes during the case notwithstanding the settlement 

agreement.  Article XX of the Disclosure Statement describes how the Plan is a compromise of 

claims against, among others, insiders and the DIP Lenders.  The Disclosure Statement provided 

notice of the Debtors’ intent to compromise claims against insiders for the benefit of the 

reorganization process after an investigation by the Committee.  The Committee has concluded 

its investigation and determined the compromise is in the best interests of these Debtors’ estates. 

The compromise benefits the estate because 1) there are no valuable claims, 2) management will 

assist the litigation trust and 3) specious claims would needlessly dilute the D&O policy and 

hinder payment for wrongs of Mulliniks and Cox.   
                                                 
5 See Final DIP Order (Docket #149). 

6 Final DIP Order ¶ 18(d) (“Unless the DIP Lenders consent thereto, no order shall be entered confirming a plan in 
any of these Cases unless such order provides for payment in full in cash of all of the DIP Facility on the effective 
date thereof, together with releases, waivers, and indemnification acceptable to the DIP Lenders, in their sole 
discretion.”). 
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13. Finally, there is a difference between litigation explicitly preserved and litigation 

estopped, which cannot be ignored.  The Plan estops claims against the Committee, the estate 

professionals, and the named directors for the conduct regarding the bankruptcy case because, 

after notice to all creditors and parties in interest, they had the opportunity to complain.  If 

anyone has a complaint against the CRO, the Committee, the HII board or estate professionals 

for actions taken during these Chapter 11 cases, they should make the complaint to this Court, 

who has the sole and exclusive duty to administer the case and monitor professionals.7  

Otherwise, the Court will enter findings in the context of confirmation that can estop future 

claims.8       

The Hamiltons’ Objections 

14. The Hamiltons’ Objections fail for the following reasons and should be overruled. 

15. Consolidation  There was no opposition to consolidated voting when the Voting 

Procedures were approved, even though counsel for the Hamiltons was present at the hearing.  

That issue therefore has been waived. 

16. Had the Hamiltons objected to consolidation for voting and distribution purposes, 

the Debtors would have noted that consolidation, for purposes of both voting and distribution, 

met the legal standards applicable to that limited relief because: 

a. Without consolidation, large creditors with guarantees from all Debtors would 
control millions in claims against each Debtor, resulting in their number and 

                                                 
7 In re Pacific Lumber, 584 F.3d 229, 253 (5th Cir. 2009) (“We agree, however, with courts that have held that 11 
U.S.C. §1103(c), which lists the creditor’s committee’s powers, implies committee members have qualified 
immunity for actions within the scope of their duties.”) (emphasis added) 

8 See, e.g. Osherow v. Ernst & Young, LLP (In re Intelogic Trace, Inc.), 200 F.3d 382 (5th Cir. 2000) (suit against 
former estate professionals after final application and confirmation is estopped); see also  Capitol Hill Group v. 
Pillsbury Winthrop Shaw Pittman, LLP, 574 F. Supp. 2d 143, 149 (D.D.C. 2008), aff'd 569 F.3d 485 (D.C. Cir. 
2009) (same); Grauz v. Englander, 321 F.3d 467 (4th Cir. 2003); Iannochino v. Rodolakis (In re Iannochino), 242 
F.3d 36 (1st Cir. 2001) (same).   
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amount of claims effectively being multiplied by five and diluting the vote of 
creditors like the Hamiltons. 

b. The Debtors were part of a tax consolidation group, and all Debtors must 
reorganize in order to preserve the consolidated tax attributes.  Confirming 
Chapter 11 plans for only 4/5ths of the Debtors would not accomplish that goal 
and, accordingly, is not a realistic alternative to the Plan. 

c. The Disclosure Statement sets forth numerous reasons that the distribution must 
be consolidated, including to effectively preserve the tax attributes, efficiency of 
operation and administration, and the release of intercompany claims.   The 
Disclosure Statement constitutes notice of the intent to consolidate distribution, 
which is not the same as disregarding the corporate form.   

d. HII’s net intercompany receivables from the other Debtor subsidiaries exceed $28 
Million.  If the Debtors are not consolidated for distribution purposes, most of the 
available funds from the subsidiary Debtors would be upstreamed to HII. 

e. The Debtors are not seeking to disregard the corporate form, so the case law cited 
for that remedy is inapplicable.  Without consolidation for purposes of 
distribution, a handful of large creditors and HII (the Debtor parent) would 
receive substantially all of the recoveries from subsidiaries, and the ordinary 
creditors of a subsidiary would lose as a consequence.  Consolidation for purposes 
of distribution actually benefits smaller creditors of a single subsidiary, such as 
the Hamiltons.  And, as noted above, the unsecured creditors have 
overwhelmingly accepted the proposed consolidation for purposes of distribution 
– a fact not present in the cases cited by the Hamiltons.   

f. The Hamiltons filed their claims on the claims register of HII, the Debtor parent, 
not the subsidiary Debtor, Hamilton Investment Group (“HIG”).   A small issue, 
to be sure, but it is illogical to argue against consolidation when the effect of 
nonconsolidation could be to invalidate one’s own claims, given that the 
Hamiltons’ claims appear to be against HIG.    

g. The Disclosure Statement discloses that all of the Debtors are either directly or 
indirectly owned by the same Debtor parent and share employees, premises, 
operating methods, and financial obligations, and filed consolidated financial 
statements; all of the Debtors are borrowers or guarantors of the Estates’ major 
secured debt to the DIP Lenders, which have liens on substantially all of the 
Debtors’ assets.  

17. Voting Generally  The Hamiltons’ objections relating to the classification of 

their claims, voting, and alleged misidentification as insiders are moot because, even if their 
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votes counted in the full amount of their alleged claims, the existing votes of other creditors in 

the same class as the Hamiltons’ claims exceed the threshold for confirmation purposes.9   

18. Convenience Class   The Hamiltons incorrectly argue that there are only three 

convenience class creditors and that the very existence of the convenience class constitutes 

gerrymandering.  The Hamiltons’ argument is centered upon a misconception—scheduled 

unsecured creditors who did not file proofs of claim are entitled to vote and received ballots.  

Although only three convenience class creditors filed proofs of claim, the Debtors scheduled 

dozens more such creditors.  Per the balloting agent, ballots were sent to sixty-five convenience 

class (Class 3) creditors (and an additional five creditors opted in).   

19. The Plan’s provision for a convenience class is not gerrymandering—it creates a 

legitimate class for a legitimate reason.  Getting these smaller creditors out of the picture reduces 

the number of claimants to the Litigation Trust, and thus reduces the administrative burden on 

the Litigation Trustee.  This is exactly the purpose of a convenience class.  

20. Insider Status.  The Hamiltons’ object that they are not insiders, though they are 

insiders of an affiliate, and that their votes were disregarded as insiders.  This claim 

misunderstands the Bankruptcy Code and the reason their votes were not counted.   

21. The Hamiltons admit they are insiders of HIG, but claim that they are not insiders 

of HII.  The Hamiltons’ argument fails as a matter of law.  An insider of an affiliate is an insider 

of the Debtor “as if such affiliate were the debtor”.  11 U.S.C. §101(31)(E).  HIG is 100% owned 

by HII and is thus an “affiliate” 11 U.S.C. §101(2)(B).  The Hamiltons are statutorily defined as 

insiders of HII.10   

                                                 
9 See supra note 2. 

10 In addition, the statutory definition of an “insider” is not an exclusive list and the Hamiltons are insiders by nature 
of their fiduciary roles. 
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22. But, whether or not Hamiltons are insiders of HII, the Hamiltons’ concerns are 

misplaced.  As the Debtors understand it, the Hamiltons’ argument is that section 1129(a)(10)’s 

requirement that acceptance should be determined “without including any acceptance of the plan 

by an insider” should not deprive the Hamiltons of their vote in a plan substantively consolidated 

for voting purposes (and where the Hamiltons are insiders of only one of the entities).   

23. Contrary to the Hamiltons’ assertion, the Debtors did not exclude the Hamiltons’ 

votes because they were insiders.  The Debtors objected to some (but not all) of the Hamiltons’ 

claims, and it is because of these claim objections (not insider status) that the Hamiltons’ claims 

are excluded for voting purposes.11     

24. Feasibility.  The Hamiltons’ feasibility objection demonstrates a 

misunderstanding of the Plan.  “Feasibility” in a reorganization context refers to the ability of a 

reorganized debtor to consummate contemplated future transactions (e.g., payments over the life 

of a plan) and whether the reorganized debtor risks returning to bankruptcy court.  11 U.S.C. 

§ 1129(a)(11).  In a liquidation context, because a liquidating plan does not contemplate future 

transactions by a reorganized debtor, liquidation is feasible as a matter of law.  This Plan has 

elements of both a reorganization and liquidation.   

25. As to the Reorganized Debtors, the Plan is “feasible” because no creditor (not 

even the DIP Lenders) is to receive future payments from the Reorganized Debtors.  

Reorganized HIIT will have a 95% shareholder that is clearly solvent and liquid.  The 

Reorganized Debtors will have no debt and a stream of cash flows.  But even if this were not the 

case, creditors are to be paid from the Litigation Trust, not the Reorganized Debtors.  As to the 

Reorganized Debtors, the Plan is feasible.   

                                                 
11 Again, as noted above, even if all of the Hamiltons’ votes counted, Class 4 would still have accepted the Plan. 
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26. As to the Litigation Trust, the Plan is clearly feasible because the Litigation Trust 

is a limited trust for the purposes of collecting and distributing assets as a liquidator of claims.  

The Trust will be funded by entities that have already funded considerable amounts in this 

case—$12 Million (a superpriority administrative expense) to pay off the Prepetition Lenders 

and provide new cash for the Chapter 11 cases.  As lienholders and administrative expense 

holders, the DIP Lenders currently have a right to 100% of the recoveries on the tort claims 

against the Hamiltons, Mulliniks and Cox.  Instead, the Plan distributes 45% of that recovery to 

the unsecured creditors.   

27. The Hamiltons’ argument that the Plan is not feasible because “success is 

predicated on a $5 million litigation recovery” demonstrates a fundamental misunderstanding of 

the Plan.  Even if every litigation action is unsuccessful, the Plan will not fall apart.  The 

Reorganized Debtors have no interest in the Litigation Trust, so the success or failure of 

litigation will have no effect on its viability.  In the unlikely event that every litigation action 

were unsuccessful, the DIP Lenders (who are funding the Litigation Trust) will lose up to the 

$500,000 they funded and the unsecured creditors will be left with their 5% interest in the 

Reorganized HIIT (which is still more than they would receive in a Chapter 7 case).  The Plan is 

therefore feasible as to both the Reorganized Debtors and the Litigation Trust. 

28. Unfair Discrimination.  The Plan treats all holders of allowed Class 4 claims in 

the same fair and equitable manner.  No allowed Class 4 claim receives treatment different than 

any other allowed Class 4 claim.  The Hamiltons essentially argue that the settlement with the 

Ad Hoc Committee (to which they did not object) should be offered to them.  That is not unfair 

discrimination under 11 U.S.C. § 1129.  In any event, the Hamiltons are prohibited from making 

an unfair discrimination argument because their claims are Class 4 claims, and Class 4 voted to 
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accept the plan.  See 11 U.S.C. § 1129(b)(1) (requiring that plans not discriminate unfairly “with 

respect to each class of claims or interests that is impaired under, and has not accepted, the 

plan”) (emphasis added).  

29. The Hamiltons argue Mulliniks and Cox are unsecured Class 4 claimants 

receiving a “manufactured” priority claim, but that is factually inaccurate.  The Mediated 

Settlement Agreement with the Ad Hoc Committee settled a secured, perfected first lien claim, 

not just unsecured claims.  Indeed, Mulliniks and Cox held over $300,000 in secured notes on 

assets of the Debtor AES, perfected before the Prepetition Lenders notes, to which Mulliniks and 

Cox contractually subordinated payment to the Prepetition Lenders.  Mulliniks and Cox argued 

that they were entitled to payment from the AES estate as AES was not an obligor on the 

intercreditor agreement with prepetition lenders.  Mulliniks and Cox also asserted large 

unsecured claims.   

30. To resolve these debts and all of the Debtors’ ongoing fights with the Ad Hoc 

Committee (of which Mulliniks and Cox were members), the lien claims were replaced with a 

priority claim of $150,000 and an upfront cash payment of $100,000 (which includes $50,000 

already escrowed from sales proceeds).  The settlement is reasonable and should be approved 

under Bankruptcy Rule 9019.   

31. A settlement under Bankruptcy Rule 9019 is subject to the lowest level of 

reasonableness standard, not an “absolute fairness” test.  The Hamiltons apply the wrong legal 

standard to the compromise.  Under any standard, the unfair discrimination objection fails 

because the Plan provides for a single class of general unsecured creditors holding claims of over 

$1,000 that are all treated the same, and that class has overwhelmingly accepted that treatment 

under the Plan.   

Case 15-60070   Document 466   Filed in TXSB on 04/14/16   Page 10 of 13



 

  11 
McKool 1173390v6 

32. Bad Faith.  In a zealous and impassioned narrative, the Hamiltons allege that the 

DIP Lenders, the Committee, the Ad Hoc Committee, the Debtors, and the CRO all have 

negotiated the Debtors’ Plan in bad faith.  The frustration is palpable in the advocacy, and it is 

understandable under the circumstances.  The Hamiltons are litigation targets who received 

millions of dollars from HII thirteen months prior to the bankruptcy filing.  Their concern about 

being sued is valid.  But the desire to preserve the value of litigation claims for the benefit of 

creditors is not indicative of bad faith.   

33. On January 22, 2016, the Hamiltons sued Mr. Flemming, the CEO of HII, without 

seeking relief from the automatic stay.  They allege that he, as CEO, falsely promised that a 

Debtor would pay the Hamiltons on the Debtor’s alleged obligation.12  The failure to disclose 

that litigation to this Court beforehand or to seek relief from the stay should weigh in the  

Court’s good-faith analysis.  Nowhere in their objection do the Hamiltons disclose that they sued 

Mr. Flemming postbankruptcy for his actions as HII’s CEO.  Good faith is, at minimum, the 

absence of sharp practice.   

34. Here, the Debtors, the DIP Lenders, the Committee and the CRO disclosed their 

intentions to preserve for the Litigation Trust the right to sue the Hamiltons.  The Debtors made 

the disclosure to creditors and the Court before filing any suit.  Conversely, the Hamiltons are 

conducting an end-run on the process by directly suing the Debtors’ board members for actions 

they took for the Debtors, without prior notice to the Court or relief from the automatic stay.   

35. The dispute about whether a claim should be a “payable” or a “loan” does not 

indicate bad faith.  It is not relevant for the Disclosure Statement, Plan or Confirmation Order 

                                                 
12 Cause of action CJ-2016-18 in the Oklahoma State District Court, Subsequently removed by Mr. Flemming as 
Case No. 16-cv-00280-W, pending in the United States District Court for the Western District of Oklahoma, 
attached as Exhibit A. 

Case 15-60070   Document 466   Filed in TXSB on 04/14/16   Page 11 of 13



 

  12 
McKool 1173390v6 

whether the Hamiltons’ claim is a loan or a payable.  It is not bad faith for two persons to 

interpret facts differently.  The Debtors proposed their plan in good faith.   

36. The Debtors demonstrated good faith by full disclosure well in advance of the 

possible suit against the Hamiltons and by submission of their proposal to the bankruptcy 

process.  The Hamiltons chose not to address their claims against the Debtors’ CEO with the 

Court, and they have filed a multi-faceted objection to derail confirmation for the obvious 

improper purpose of gaining a perceived litigation benefit.  For two millennia, good faith was 

judged under the maxim “essem quam videre”.  One must actually have good faith, rather than 

to just appear to have it.   

Conclusion 

37. No creditor has raised a legitimate issue to the confirmability of the Plan, 

demonstrated that liquidation under chapter 7 would result in a better option for the unsecured 

creditors, or established that the Plan is patently unconfirmable or otherwise unfair.  The 

balloting shows Class 3 and Class 4 overwhelmingly accepted their treatment under the Plan.  

The Plan remains the only mechanism to bring realistic recoveries to the unsecured creditors and 

should therefore be confirmed. 

The Debtors request that the objections be overruled and the Plan (as amended) be 

confirmed. 

Dated: April 14, 2016. 

MCKOOL SMITH, P.C. 

 

By:  /s/ Hugh M. Ray, III  
Hugh M. Ray, III 
State Bar No. 24004246 
Christopher D. Johnson 
State Bar No. 24012913 
Benjamin W. Hugon 
State Bar No. 24078702 
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600 Travis, Suite 7000 
Houston, Texas 77002 
Tel: 713-485-7300 
Fax: 713-485-7344 
 

Counsel for Debtors-in-Possession 
 
 

CERTIFICATE OF SERVICE 
 

The undersigned certifies that on April 14, 2016, a true and correct copy of this document 
was served via the ECF system to the parties on the ECF service list, including the United States 
Trustee, and the pleading is being delivered to the Noticing Agent for service upon the parties on 
the Master Service List. 
 

  /s/ Hugh M. Ray, III   
 Hugh M. Ray, III 
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The Hamiltons’ January 22, 2016 State-Court Lawsuit Against Matthew 
Flemming 
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