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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
VICTORIA DIVISION
In re:
HII TECHNOLOGIES, INC., et al.,
Debtors

§
§
§

ENTERED
10/14/2015

Chapter 11
Case No. 15-60070 (DRJ)
(Jointly Administered

FINAL ORDER APPROVING THE DEBTORS’ EMERGENCY MOTION FOR ENTRY
OF INTERIM AND FINAL ORDERS (A) AUTHORIZING POSTPETITION
FINANCING; (B) AUTHORIZING USE OF CASH COLLATERAL;
AND (C) GRANTING ADEQUATE PROTECTION TO THE DIP LENDERS
The Court has considered the Emergency Motion for Entry of Interim and Final Orders
(A) Authorizing Postpetition Financing; (B) Authorizing Use of Cash Collateral; and (C)
Granting Adequate Protection to the DIP Lenders dated September 18, 2015 (the “Motion”),1
filed by HII Technologies, Inc. (“HII”) and its subsidiaries2 (collectively, the “Debtors”) in the
above-captioned jointly administered bankruptcy cases (the “Cases”). The Motion seeks interim
and final orders for relief under sections 105, 361, 362, 363, 364(c)(1), 364(c)(2), 364(c)(3),
364(d)(1), 364(e), 507(b), and 552 of title 11 of the United States Code, 11 U.S.C. §§ 101, et seq.
(as amended, the “Bankruptcy Code”) and Rules 2002, 4001, 6004 and 9014 of the Federal Rules
of Bankruptcy Procedure (the “Bankruptcy Rules”) and 2002-1, 4001-1 and 9013-1 of the Local
Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
Southern District of Texas (the “Local Rules”), and after due deliberation and good and

1

Unless otherwise defined herein, all capitalized terms shall have the meanings ascribed to them in the Term
Sheet for Proposed Senior Secured Superpriority DIP Term Loan Facility (the “DIP Facility Term Sheet”) as set
forth in the Motion.

2

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s tax identification number,
are: (i) Apache Energy Services, LLC (4404); (ii) Aqua Handling of Texas, LLC (4480); (iii) HII Technologies,
Inc. (3686); (iv) Sage Power Solutions, Inc. fka KMHVC, Inc. (1210); and (v) Hamilton Investment Group, Inc.
(0150).

1

Case 15-60070 Document 149 Filed in TXSB on 10/14/15 Page 2 of 43

sufficient cause appearing therefor, the Court hereby makes the following Findings of Fact and
Conclusions of Law:
Based upon the record presented to the Court, it appears that:
A.

Filing. On September 18, 2015 (the “Petition Date”), the Debtors each filed a

voluntary petition in this Court for relief under chapter 11 of the Bankruptcy Code. The Debtors
have continued in the management and operation of their businesses and properties as debtors in
possession pursuant to sections 1107 and 1108 under the management of Loretta Cross as chief
restructuring officer (the “CRO”), whose retention was approved by the Court. The United
States Trustee has appointed an Official Committee of Unsecured Creditors (the “Committee”),
but no trustee or examiner has been appointed in these Cases.
B.

Existing Financing. Pursuant to that certain senior secured credit facility (the

“Facility” or “Prepetition Senior Loan”) entered into on August 12, 2014 by and between the
Debtors and Heartland Bank as Agent, consisting of two parts: (a) that certain Credit Agreement
dated as of August 12, 2014, as amended and modified (the “Prepetition Credit Agreement”), by
and between HII Technologies, Inc., a Delaware corporation, Apache Energy Services, LLC, a
Nevada limited liability company, Aqua Handling of Texas, LLC, a Texas limited liability
company, Hamilton Investment Group, an Oklahoma corporation, KMHVC, Inc n/k/a Sage
Power Solutions, Inc., a Texas corporation (collectively, the “Borrowers”), and Heartland Bank,
an Arkansas state bank (“Heartland”), as administrative agent (the “Prepetition Credit Agreement
Agent”), and McLarty Capital Partners SBIC, L.P., a Delaware limited partnership (“MCP”),
together with Heartland, as lenders (collectively, the “Prepetition Term Lenders”); and (b) that
certain Account Purchase Agreement dated as of August 12, 2014, as amended (the “Prepetition
A/R Agreement” and together with the Prepetition Credit Agreement, the “Prepetition Loan

2
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Documents”), by and between HII Technologies, Inc., a Delaware corporation, Apache Energy
Services, LLC, a Nevada limited liability company, Aqua Handling of Texas, LLC, a Texas
limited liability company, Hamilton Investment Group, an Oklahoma corporation, KMHVC, Inc,
a Texas corporation (collectively, the “A/R Borrowers”) and Heartland, as administrative agent
(the “Prepetition A/R Agreement Agent”, and together with the Prepetition Credit Agreement
Agent, the “Prepetition Agent”), and certain financial institutions and their successors and
assigns (collectively, “Prepetition A/R Lenders”, and together with the Prepetition Term
Lenders, “Prepetition Lenders”), which replaced the Debtors’ previous senior secured revolving
facility.
C.

The Debtors subsequently entered into certain modification and waiver

agreements as to the Prepetition Credit Agreement with the Prepetition Credit Agreement Agent
in which the Prepetition Term Lenders waived certain existing defaults, waived default interest,
and permitted an equity raise. Under the Third Modification and Waiver Agreement of the
Prepetition Credit Agreement, the interest rate was increased to a non-variable 13.75%, and the
principal payment terms were changed to monthly payments of $110,000. A balloon payment
remained due on the August 12, 2017 (the maturity date). The Debtors were in default under the
Prepetition Loan Documents, which were extended by numerous forbearances between July 1,
2015 and the Petition Date.
D.

Debtors’ Stipulations. Without prejudice to the rights of the Committee or

other non-Debtor party-in-interest with standing, the Debtors hereby admit, acknowledge, agree,
and stipulate that:
(i)
as of the Petition Date, the Debtors were truly and justifiably
indebted to the Prepetition Lenders and Prepetition Agents, without defense,
counterclaim or offset of any kind, in respect of (a) principal plus accrued but
unpaid interest, costs, fees and expenses, in the approximate amount of
3
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$10,292,897.22 under the Prepetition Credit Agreement; and (b) principal plus
accrued but unpaid interest, costs, fees and expenses, in the approximate amount
of $890,680.71 under the Prepetition A/R Agreement (collectively, the
“Prepetition Secured Claims”);
(ii)
pursuant to the Prepetition Loan Documents, the Debtors granted
to and/or for the benefit of the Prepetition Lenders, as security for the Prepetition
Secured Claims, valid and fully perfected first-priority and continuing pledges,
liens and security interests (the “Prepetition Liens”) in and upon certain of the
Debtors’ real and personal property (the “Prepetition Collateral”), as more
particularly described in the Prepetition Loan Documents;
(iii) (a) the Prepetition Secured Claims constitute legal, valid,
enforceable, and binding obligations of each of the Debtors (the “Prepetition
Secured Obligations”); (b) no offsets, defenses or counterclaims to the Prepetition
Secured Obligations exist; (c) no portion of the Prepetition Secured Obligations is
subject to avoidance, disallowance, reduction, or subordination pursuant to the
Bankruptcy Code or applicable non-bankruptcy law; (d) the Prepetition Loan
Documents are valid and enforceable by the Prepetition Lenders and the
Prepetition Agent against each of the Debtors; (e) the Prepetition Liens were
perfected as of the Petition Date and constitute legal, valid, binding, enforceable,
and perfected liens in and to the Prepetition Collateral and are not subject to
avoidance, reduction, disallowance, disgorgement, counterclaim, surcharge, or
subordination pursuant to the Bankruptcy Code or applicable non-bankruptcy law,
and such liens had priority over any and all other liens on the Prepetition
Collateral; (f) the Prepetition Secured Obligations constitute allowed secured
claims against the Debtors’ estates; and (g) the Debtors and their estates have no
claim, objection, challenge, or cause of action against the Prepetition Agent or
Prepetition Lenders or any of their respective affiliates, parents, subsidiaries,
partners, controlling persons, agents, attorneys, advisors, professionals, officers,
directors, and employees, whether arising under applicable state or federal law
(including, without limitation, any recharacterization, subordination, avoidance,
or other claims arising under or pursuant to sections 105, 510 or 542 through 553
of the Bankruptcy Code), in connection with any of the Prepetition Loan
Documents (or the transactions contemplated thereunder), the Prepetition Secured
Obligations or the Prepetition Liens, including without limitation, any right to
assert any disgorgement or recovery;
(iv)
all of the Debtors’ cash, including any cash in deposit accounts of
the Debtors, wherever located, constitutes Cash Collateral of the Prepetition
Agent and Prepetition Lenders;
(v)
the postpetition roll-up loan in the amount of $11.5 million in
respect of outstanding loans and obligations under the Prepetition Credit
Agreement and Prepetition A/R Agreement (the “Roll-Up Loan”) will satisfy the
Prepetition Secured Obligations;

4
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(vi)
The accounts sold under the Prepetition A/R Agreement are not
property of the Debtors or their respective estates and remain property of the
Prepetition A/R Lenders as set forth on Exhibit “B” to this Order. The Prepetition
A/R Lenders are not subject to the Automatic Stay under 11 U.S.C. §362(a) with
relation to these accounts; and
(vii) as of the date of the commencement of these Cases, the Debtors
were in default of their debts and obligations under the Prepetition Loan
Documents.
E.

Interim Order Entered.

The Court entered an Order approving postpetition

financing on an interim basis on September 23, 2015 (the “First Interim Order”) [Dkt. No. 42].
The Interim Order set a hearing Date for final approval of the financing on October 5, 2015. On
October 6, 2015, the Court entered Second Interim Order Authorizing Postpetition Financing;
Use of Cash Collateral; and Granting Adequate Protection (the “Second Interim Order, and with
the First Interim Order, the “Interim Order”) [Dkt. No. 104], which extended the Debtors’
authority to use Cash Collateral and continued the final hearing on the Motion to October 14,
2015 (the “Hearing”). Final approval is granted, as further set forth herein.
F.

Need for Additional Postpetition Financing. The Debtors have a fiduciary duty to

protect and maximize their estates’ assets and have an immediate need to obtain the DIP Facility.
The Debtors do not have sufficient available sources of working capital and financing to carry on
the limited operation of their businesses until the closing (the “Closing”) of the sale of
substantially all of their stock or their assets, including, without limitation, inventory, intellectual
property, and equipment (the “Sale”) without the DIP Facility. The ability of the Debtors to pay
employees, maintain business relationships with vendors and suppliers, and otherwise finance
their limited operations is essential to preserving the value of the Debtors’ assets. Without
access to the DIP Facility, the Debtors would be forced to cease operating, which would result in
serious, immediate and irreparable harm to the Debtors, their businesses and assets, and the
Debtors’ estates to by depleting going-concern value.
5

Because the Debtors’ available and

Case 15-60070 Document 149 Filed in TXSB on 10/14/15 Page 6 of 43

projected liquidity is insufficient, the credit provided under the DIP Facility is necessary to
preserve the value of the Debtors’ estates for the benefit of all stakeholders. The purpose of the
DIP Facility will thus be to preserve, maintain and enhance the going-concern value of the
Debtors’ assets, to allow the Debtors to continue to protect their vendor and business
relationships, and to maximize the value of the Debtors’ estates’ assets through the Sale.
G.

No Credit Available on More Favorable Terms. Given the Debtors’ financial

condition, financing arrangements, and capital structure, the Debtors do not have sufficient
unencumbered cash to fund their businesses until Closing and are otherwise unable to obtain
adequate unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code as an
administrative expense. Financing on a postpetition basis is not otherwise available without the
Debtors’ granting, pursuant to section 364(c)(1) of the Bankruptcy Code, claims having priority
over any and all administrative expenses of the kinds specified in sections 503(b) and 507(b) of
the Bankruptcy Code, and securing such indebtedness and obligations with the security interests
in and the liens upon the Collateral pursuant to section 364(c) and (d) of the Bankruptcy Code.
The Debtors are unable to obtain the necessary postpetition financing that they need on terms
more favorable in the aggregate than those provided by the DIP Facility. The Debtors, with the
assistance of their financial and other advisors, after conducting marketing efforts and carefully
reviewing the various alternatives, determined that the DIP Facility is the best available option
for, among other things, the following reasons: (i) the DIP Facility, as described in the DIP
Facility Term Sheet, after being revised by extensive negotiations and concessions, offered better
terms when compared to the terms of the considered alternatives; (ii) the DIP Facility had the
highest certainty of closing given that, among other things, the Debtors were already indebted to
such lenders, which incentivized such lenders to provide financing to, among other things,

6
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protect their economic interests; and (iii) the DIP Agent and the DIP Lenders have a substantial
base of knowledge with respect to the Debtors’ business, their capital structure and the
Prepetition Collateral, which knowledge ultimately saved the estates diligence-related time and
expenses.
H.

Need to Grant Superpriority Administrative Expense Claim and Priming Liens.

The Debtors are unable to obtain adequate unsecured credit financing allowable under section
503(b)(1) of the Bankruptcy Code and must grant to the DIP Lenders a Superpriority
Administrative Expense Claim as contemplated by section 364(c)(1) of the Bankruptcy Code and
liens as contemplated by section 364(c)(2), (c)(3) and (d) of the Bankruptcy Code. The DIP
Lenders have conditioned all loans and advances to be made under the DIP Facility upon the
grant to the DIP Lenders subject only to the Carve-Out: (a) a Superpriority Administrative
Expense Claim pursuant to section 364(c)(1) of the Bankruptcy Code with priority over any and
all expenses of any kind or nature whatsoever specified in sections 503(b) and 507(b) of the
Bankruptcy Code and (b) in accordance with section 364(c)(2), (3) and (d) of the Bankruptcy
Code, liens on and security interests in the Collateral as described in this Order.
I.

DIP Facility. As set forth in more detail in the Post-Petition Loan and Security

Agreement and related documents (collectively, the “DIP Documentation”), the DIP Facility
shall be in the form of a postpetition senior secured term loan facility with a commitment in an
aggregate principal amount of up to $12 Million (the “Commitment”), comprised of (i) an
amount up to $500,000 in respect of new money funding (the “New Money Loan”); (ii) a dollarfor-dollar roll-up of the Prepetition Secured Obligations as Cash Collateral is used by the
Debtors, subject to and in accordance with the Budget, subject to Permitted Variance from the
date of the entry of the Interim Order until the date of the entry of this Order; and (iii) the Roll-

7
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Up Loan in the amount of $11.5 million (less any amount of the DIP Facility advanced in
accordance with (ii) above) occurring promptly (within 5 days) of the entry of this Order, in
accordance with the DIP Facility Term Sheet, the DIP Documentation, and the Budget. Subject
only to the Carve-Out, the DIP Facility shall be entitled to Superpriority Administrative Expense
Claim priority pursuant to section 364(c)(1) of the Bankruptcy Code with priority over any and
all expenses of any kind or nature whatsoever specified in sections 503(b) and 507(b) of the
Bankruptcy Code i and shall be secured by liens on and security interests in the Collateral as
described in this Order in accordance with section 364(c)(2), (3) and (d) of the Bankruptcy Code.
The New Money Loan is a delayed-draw term loan and shall not be a revolving credit facility
and therefore shall not be available to be re-borrowed. The Commitment will be made in two
tranches: (1) in the amount of $100,000, as approved by this Court, which occurred on the day
the Interim Order was entered (but not funded to the Debtors); and (2) the Roll-Up Loan plus any
remaining undrawn amounts under the New Money Loan, subject to the Funding Request
(defined below), occurring on the day this Order is entered (or on such later date as mutually
agreed between the Debtors and the DIP Agent). There is a transaction fee of 2.5% on the New
Money Loan, which shall be payable on the earlier of (i) the closing of the Sale and (ii) the
effective date of a chapter 11 plan confirmed in these Cases. The New Money Loan will be
funded on a weekly basis beginning on the first Monday after entry of the Interim Order or as
otherwise agreed by the DIP Agent in writing. Every Friday after entry of the Interim Order, and
thereafter ever Friday after the entry of this Order, the CRO shall provide the DIP Lenders with a
written request for funding, which shall be consistent with the Budget (the “Funding Request”),
with a copy provided to counsel for the Committee. The DIP Lenders will fund by the following
Monday, in accordance with the Budget and the Debtors’ Funding Request so long as no Event

8
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of Default has occurred. Upon being drawn down under this Order, proceeds of the New Money
Loan will be deposited into one or more bank accounts of the Debtors reasonably acceptable to
the DIP Agent (each, a “DIP Account”); provided that the DIP Agent shall at all times have a
perfected first priority lien thereon pursuant to this Order and a deposit account control
agreement to be executed promptly in a form and substance reasonably acceptable to the DIP
Agent and the DIP Lenders. Subject only to the Carve-Out, the DIP Facility shall be at all times
senior to and of higher priority than expenses, liens, and claims specified in any other section of
the Bankruptcy Code, including, without limitation, sections 503(b) and 507(b) of the
Bankruptcy Code. Amounts borrowed under the DIP Facility (the “DIP Loan”) shall be used by
the Debtors solely (i) for working capital purposes and administrative expenses (including the
fees and expenses of estate professionals) incurred in these Cases in accordance with the Budget
through the Maturity Date, (ii) to pay the fees and expenses of the DIP Lenders as provided
under this Order, the DIP Facility Term Sheet, and the DIP Documentation, and (iii) to repay in
full all loans and other amounts outstanding under the DIP Facility and Prepetition Loan
Documents. The Interest on the DIP Loan shall be payable monthly in arrears in cash. The
outstanding principal balance of the DIP Loan shall bear interest at a rate equal to the existing
rate under the Prepetition Credit Agreement, which is 13.75%. The default rate shall be 2.00%
additional per annum interest payable on demand in cash. All sale proceeds, cash, hereafter
acquired property, proceeds of litigations and insurance policies, account receivable collections,
and all other Collateral subject to the DIP Liens shall be applied to reduce the DIP Loan on a
weekly basis by the Debtors by the sweeping of the balance of the DIP Account(s), less the sum
of $250,000.

Any amounts remaining in the DIP Account(s) at the Maturity or earlier

termination of the DIP Facility (whether by acceleration or otherwise) shall be applied to reduce

9
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the DIP Loan then outstanding (in such order or priority as determined by the DIP Lenders).
With respect to the DIP Facility for the period covering Phase 2 – Plan, following the Sale
Closing and before entry into the PSA (defined under the DIP Facility Term Sheet), the Debtors
shall provide the DIP Lenders with an updated budget for the period covering Phase 2 – Plan,
satisfactory in form and substance to the DIP Agent and DIP Lenders in their sole and absolute
discretion, with a copy provided to counsel for the Committee.
J.

Adequate Protection. The Prepetition Lenders are each entitled to receive and are

granted adequate protection in the manner set forth in this Order and the DIP Facility Term Sheet
pursuant to sections 361, 363 and 364 of the Bankruptcy Code for any diminution in the value of
their respective interests in the Prepetition Collateral (including Cash Collateral) resulting from,
among other things, (i) the Debtors’ use, sale, or lease of such collateral, (ii) market value
decline of such collateral, (iii) the imposition of the automatic stay pursuant to section 362 of the
Bankruptcy Code, and (iv) the subordination to the Carve-Out (collectively, and solely to the
extent of any such diminution in value, the “Diminution in Value”).
K.

Business Judgment and Good Faith. The terms of the DIP Facility, including as

set forth herein, and in the DIP Documentations are at least as favorable to the Debtors as those
available from alternative sources. The terms of the DIP Facility, the Interim Order, this Order,
and the DIP Documentation have been negotiated in good faith and at arm’s length between the
Debtors and the DIP Lenders, reflect the Debtors’ exercise of prudent business judgment
consistent with their fiduciary duties, and are fair and reasonable under the circumstances, and
are enforceable in accordance with applicable law. The credit extended to the Debtors by the
DIP Lenders under the terms of the DIP Facility shall be deemed to have been extended in “good
faith” as that term is used in section 364(e) of the Bankruptcy Code, and in express reliance upon

10
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the protections set forth therein, and shall be entitled to the full protection of section 364(e) of
the Bankruptcy Code in the event that this Order or any provision hereof is vacated, reversed, or
modified, on appeal or otherwise.
L.

Need for Approval. The Debtors have no alternative source of financing to meet

their projected obligations, including payroll and other operating expenses, and consequently, it
is essential that the Court approve the DIP Facility contemplated hereby. Consummation of the
DIP Facility in accordance with the terms of this Order and the DIP Documentation is therefore
in the best interests of the Debtors’ estates, and is consistent with the Debtors’ exercise of their
fiduciary duties, and will result in immediate and irreparable harm if not approved.
M.

Jurisdiction and Venue. This Court has jurisdiction over the Debtors’ Cases, the

Motion and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157(b) and 1334.
This Order is entered in a “core” proceeding as defined in 28 U.S.C. §§ 157(b)(2)(A), (D), (G),
(K) and (M). The Court can enter final orders consistent with Article III of the United States
Constitution. Venue of these Cases before this Court in this District is proper pursuant to 28
U.S.C. §§ 1408 and 1409. The statutory predicates for the relief sought herein are sections 105,
361, 362, 363, 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1), 364(e), 507(b), and 552 of the
Bankruptcy Code, Bankruptcy Rules 2002, 4001, 6004, and 9014, and Local Rules 2002-1,
4001-1 and 9013-1.
N.

Notice. Notice of the Motion, the Hearing and the proposed entry of this Order

has been provided to the Master Service List in accordance with the Court’s Order Establishing
Notice Procedures [Dkt. No. 6].

Notice of the Hearing in the Motion constitutes appropriate,

due and sufficient notice thereof, complies with the Bankruptcy Rules and the Local Rules.

11
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Based on the record, the Court finds, pursuant to sections 105 and 364 of the Bankruptcy Code,
that notice of the Hearing was adequate under all the circumstances set forth herein.
Based on the foregoing, and upon the record made before this Court at the Hearing, and
good and sufficient cause appearing therefor, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED as follows:
Approval of Documents; Authorization to Borrow.
1.

Motion Granted. The Motion is granted to the extent provided herein. Any

objections to the Motion and entry of this Order that have not been previously withdrawn,
waived or settled, and all reservations of rights included therein, are hereby denied and
overruled.
2.

Approval of Documents. The DIP Facility, the DIP Facility Term Sheet, and the

DIP Documentation are hereby approved. The failure to reference or discuss any particular
provision of the DIP Facility Term Sheet or the DIP Documentation shall not affect the validity
or enforceability of any such provision.
3.

Authorization to Execute and Deliver Documents.

The Debtors are hereby

authorized and directed to (i) execute and deliver the DIP Facility Term Sheet and the DIP
Documentation, including all documents that the DIP Lenders and the Debtors deem necessary to
implement the transactions contemplated by the DIP Facility Term Sheet; and (ii) perform each
of their obligations under, limit their expenditures, and comply with all of the terms and
provisions of the DIP Facility Term Sheet, the Budget, and this Order. Furthermore, the Debtors
are expressly authorized, empowered, and directed to do and perform all acts to make, execute,
deliver, and implement all DIP Documentation and any other document of any kind required to
be executed and delivered in connection therewith, and the terms and conditions of the DIP
Documentation are made fully-enforceable against the Debtors. Upon execution and delivery of
12
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the DIP Facility Term Sheet and the DIP Documentation, such documents shall constitute valid,
binding and non-avoidable obligations of the Debtors, enforceable against the Debtors in
accordance with the terms of this Order. No obligation, payment, transfer or grant of security
under the DIP Facility Term Sheet, the DIP Documentation, or this Order shall be stayed,
restrained, voidable, avoidable, or recoverable under the Bankruptcy Code or under any
applicable non-bankruptcy law (including without limitation, under sections 502(d), 548 or 549
of the Bankruptcy Code or under any applicable state Uniform Fraudulent Transfer Act, Uniform
Fraudulent Conveyance Act or similar statute or common law), or subject to any defense,
reduction, setoff, recoupment, or counterclaim. The Debtors are authorized and directed to pay
all principal and interest that may be required or necessary for the Debtors to perform all of their
obligations under this Order, the DIP Facility Term Sheet, or the DIP Documentation without
any further order or approval of the Court.
4.

Authorization to Borrow; the Budget. Good and sufficient cause has been shown

for the entry of this Order. The Debtors are hereby authorized to incur the DIP Obligations and
close the DIP Facility solely in accordance with and pursuant to the terms and provisions of the
Budget, this Order, the DIP Facility Term Sheet, or the DIP Documentation.
5.

Amendments.

The DIP Lenders and the Debtors may amend, modify,

supplement, or waive any provision of the DIP Documentation if such amendment, modification,
supplement, or waiver is not material (in the good faith judgment of the DIP Lenders and the
Debtors), without any need to apply to, or receive further approval from, the Court, subject to
providing notice to the Committee. Any material amendment, modification, supplement, or
waiver shall be in writing, signed by the parties and approved by the Court on appropriate notice,
including to the Committee.

13
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6.

Use of Collateral (Including Cash Collateral). The Debtors are authorized to use

the Collateral (including the Cash Collateral) (as defined herein) during the period from the date
of the Interim Order until the earlier of an occurrence of an Event of Default (as set out in
paragraph 17(b) of this Order or the DIP Documentation or the Maturity Date (unless the DIP
Lenders agree in writing otherwise to allow use of Cash Collateral), for the same purposes as set
forth in and in accordance with the terms and conditions of the Interim Oder, this Order and the
DIP Documentation, including, without limitation, the Budget, provided that (a) the DIP Lenders
and the Prepetition Lenders are granted adequate protection; and (b) except on the terms and
conditions of the DIP Documentation and the Interim Order and this Order, the Debtors shall not
be permitted to use any Cash Collateral that constitutes proceeds of the Debtors’ assets sales,
except as otherwise consented to by the DIP Lenders and the Prepetition Lenders. For the
avoidance of doubt, any inventory, equipment, or other property purchased using Cash Collateral
or the proceeds of the DIP Loan may not be used by, or transferred to, any non-Debtor, except to
pay expenses under the Budget. For purposes of this Order, the term “Cash Collateral” shall
mean and include all “cash collateral” as defined by § 363(a) of the Bankruptcy Code and shall
include and consist of, without limitation, all cash, cash on deposit in any deposit account or
securities account of the Debtors, and cash proceeds of the Collateral and Prepetition Collateral
in which the DIP Lenders, the DIP Agent, the Prepetition Lenders, or the Prepetition Agent holds
an interest.
7.

Limitation on the Use of the DIP Loan and Cash Collateral. Without the DIP

Agent’s prior written consent, acting at the direction of the DIP Lenders, the proceeds of the DIP
Loan and Cash Collateral shall be used by the Debtors strictly in accordance with the Budget and
subject to the Budget Covenant (including Permitted Variances); provided that in no event shall

14
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the DIP Loan, Cash Collateral, Collateral, or Carve-Out be used for any of the following
purposes: (i) object to or contest the validity or enforceability of the DIP Order, the Cash
Collateral Order, or any obligations outstanding under the DIP Documentation, the Prepetition
Credit Agreement, or Prepetition A/R Agreement; provided, the Committee may expend up to
$20,000 for the fees and expenses incurred in connection with the investigation of (but not
litigation, objection, or any challenge to) any prepetition secured claims and liens under the
Prepetition Credit Agreement or Prepetition A/R Agreement (provided, however, that any such
investigation shall be initiated and completed and any proceeding to object to or challenge any
claims, security interests, or liens of the Prepetition Lenders or Prepetition Agent shall be
commenced no later than ninety (90) days after the Petition Date (the “Challenge Deadline”));
(ii) assert or prosecute any claim or cause of action against the DIP Agent, the DIP Lenders, the
Prepetition Agent, or the Prepetition Lenders, other than to enforce the terms of the DIP Facility
or the DIP Order; (iii) seek to modify any of the rights granted under the Interim Order or this
Order to the DIP Agent, DIP Lenders, the Prepetition Agent, or the Prepetition Lenders; (iv)
make any payment in settlement or satisfaction of any prepetition or administrative claim, unless
in compliance with the Budget Covenant and, with respect to the payment of any prepetition
claim or non-ordinary course administrative claim, separately approved by the Bankruptcy Court
upon adequate notice to the DIP Agent on behalf of the DIP Lenders; (v) object to, contest,
delay, prevent, or interfere with in any way with the exercise of rights and remedies by the DIP
Agent and the DIP Lenders with respect to the Collateral once an Event of Default has occurred
(except that the Debtors may contest or dispute whether an Event of Default has occurred and the
Debtors shall be entitled to any notice provisions provided in this Order); or (vi) except as
expressly provided or permitted hereunder or in the Budget, make any payment or distribution to

15
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any non-Debtor affiliate, equity holder, or insider of any Debtor outside of the ordinary course of
business; provided that in no event shall any management, advisory, consulting or similar fees be
paid to or for the benefit of any Debtor affiliate, equity holder, or insider.
8.

Budget Covenant. Before the Petition Date, the Debtors delivered to the DIP

Agent a 13-week budget commencing with the week during which the Petition Date occurred,
containing line items of sufficient detail to reflect the Debtors’ and any of their subsidiaries’
consolidated projected receipts and disbursements for such 13-week period (such budget, as
supplemented in the manner described below, the “Budget”). The Debtors shall deliver to the
DIP Agent (for distribution to the DIP Lenders), with a copy provided to counsel for the
Committee, a report (the “Budget Report”), delivered on Wednesday of each week commencing
with the second full week after the Petition Date, showing actual receipts and disbursement
through and including the immediately preceding week and explaining variances with respect to
disbursements from the Budget that in the aggregate are an amount that is the greater of (i) 10%
and (ii) $10,000 for all disbursements in the Budget. Every two weeks, beginning on the
Wednesday that is two weeks following the Petition Date, the Debtors shall deliver to the DIP
Agent (for distribution to the DIP Lenders), with a copy provided to counsel for the Committee,
supplements to the Budget showing projected receipts and disbursements for the subsequent 13week period. Beginning on the Wednesday that is two weeks following the Petition Date, and
measured weekly thereafter, the Debtors shall not permit the actual total disbursements
(excluding any disbursements that are or would be reimbursable by a liquidator) to exceed, on a
trailing two-week basis, 105% of the total disbursements set forth in the Budget for such period,
except as agreed by the DIP Agent in writing (the “Permitted Variances”). Within seven (7)
days before the auction contemplated under the terms of the DIP Facility Term Sheet, the
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Debtors shall deliver to the DIP Agent (for distribution to the DIP Lenders), with a copy
provided to counsel for the Committee, a budget that contemplates a liquidation of the Debtors’
assets, including, without limitation, inventory, intellectual property, and equipment, and is in a
form reasonably satisfactory to the DIP Agent, the DIP Lenders and their advisors (the
“Liquidation Budget”). The Debtors’ obligations under this paragraph are referred to herein as
the “Budget Covenant.”
9.

Procedure for Delivery of Cash Proceeds.
(a)

Account Debtors. Without further order of the Court, the Debtors shall, or

the DIP Lenders may directly, instruct all account debtors of the Debtors to make payments
directly into the DIP Account or such other accounts satisfactory to the DIP Lenders, in which
event all such cash proceeds shall be used in accordance with the DIP Facility and with this
Order. To the extent necessary, the automatic stay is modified to permit such actions.
(b)

Cash Proceeds in DIP Lenders’ Possession. Subject to the provisions of

this Order and the DIP Documentation, the DIP Lenders are authorized to collect upon, convert
to cash proceeds and enforce checks, drafts, instruments, and other forms of payment now or
hereafter coming into its possession or under its control which constitute the Collateral or
proceeds of the Collateral.
(c)

Deposit Accounts. Subject to the provisions of this Order and the DIP

Documentation, the DIP Lenders may control all deposits in all of Debtors’ accounts with the
DIP Lenders regardless of whether they are subject to any lockbox, blocked account, account
control, or similar agreements. All advances from the DIP Facility shall be deposited into the
DIP Account as specified by the DIP Lenders, subject to further order of the Court permitting
maintenance of such accounts.
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10.

Payment under the DIP Facility. The Debtors shall make payments to the DIP

Lenders in accordance with the terms of the Interim Order and this Order, the DIP Facility Term
Sheet, the DIP Documentation, the Budget, and in accordance with the procedures set forth
herein.
11.

Superpriority Administrative Expense Claim; Waiver under Section 506(c). The

DIP Loan, subject to only the Carve-Out (as defined herein), shall have the status of an allowed
superpriority administrative expense claim in the Debtors’ Cases pursuant to section 364(c)(1) of
the Bankruptcy Code, having priority over any and all administrative expenses, adequate
protection claims, and all other claims against the Debtors and their estates, whether heretofore
or hereafter incurred, of any kind or nature whatsoever, including without limitation, all
administrative expenses of the kind specified in sections 503(b) and 507(b) of the Bankruptcy
Code, and over any and all administrative expenses or other claims arising under sections 105(a),
326, 328, 330, 331, 503(a), 503(b), 506(c), 507(a), 507(b), 546(c), 546(d), 552(b), 726(b), 1113
or 1114 of the Bankruptcy Code, whether or not such expenses or claims may become secured
by a judgment lien or other non-consensual lien, levy or attachment, which allowed claims shall
for purposes of section 1129(a)(9)(A) of the Bankruptcy Code be considered administrative
expenses allowed under section 503(b) of the Bankruptcy Code. Other than the Carve-Out, no
claim or expense having a priority senior or pari passu to the priority granted to the DIP Lenders
in the Interim Order or this Order shall be granted or permitted in the Debtors’ Cases, or any
superseding chapter 7 cases, while any portion of the Postpetition Obligations remains
outstanding.
12.

Carve-Out Terms. (a) The liens and superpriority claims granted to the DIP

Lenders with respect to the DIP Facility shall be subject and subordinate to a carve-out of the
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DIP Liens for administrative claims as follows: (i) all fees required to be paid to the Clerk of the
Bankruptcy Court and to the U.S. Trustee under 28 U.S.C. § 1930(a), plus interest pursuant to 31
U.S.C. § 3717; (ii) all reasonable fees and expenses incurred by a trustee under section 726(b) of
the Bankruptcy Code in an amount not to exceed $25,000; (iii) to the extent allowed at any time,
but subject in all respects to the Budget Covenant, all accrued and unpaid fees, disbursements,
costs and expenses incurred by professionals or professional firms retained by the Debtors and
the Committee and allowed by the Bankruptcy Court at any time in an aggregate amount not to
exceed $100,000 before or on the first business day following delivery by the DIP Agent of a
Carve Out Trigger Notice (as defined below), whether allowed by the Bankruptcy Court prior to
or after delivery of a Carve Out Trigger Notice; and (iv) after the first business day following
delivery by the DIP Agent of the Carve Out Trigger Notice, to the extent allowed at any time, all
unpaid fees, disbursements, costs and expenses incurred by professionals or professional firms
retained by the Debtors and the Committee in an aggregate amount not to exceed $100,000 (the
amount set forth in this clause (iv) being the “Post-Carve Out Trigger Notice Cap”) (collectively,
the “Administrative Claim Carve-Out”), subject to the rights of the DIP Lenders, and any other
party in interest, to review and object to the award of any such fees and expenses. For purposes
of the foregoing, “Carve Out Trigger Notice” shall mean a written notice delivered by the DIP
Agent to the Debtors and their counsel, the United States Trustee, and counsel to the Committee,
which notice may be delivered following the occurrence and continuance of an Event of Default,
and stating that the Post-Carve Out Trigger Notice Cap has been invoked.
(b)

The liens and superpriority claims granted to the DIP Lenders with respect to the DIP

Facility shall be subject and subordinate to a carve-out as to the following assets of the Debtors:
(i) after repayment of the Postpetition Obligations, 45% of the net recovery from all Avoidance
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Actions (the “Avoidance Action Carve-Out”), which shall be unencumbered and shall not be
used to pay, or distributed on account of, any deficiency claim arising from the DIP Loan and (ii)
after repayment of the Postpetition Obligations, the net recovery from all D&O Actions (the
“D&O Carve-Out,” and together with the Avoidance Action Carve-Out, the “Creditor CarveOut”), which shall be unencumbered and may be used to pay or be distributed to all unsecured
claims, including without limitation, any unsecured deficiency claim arising from the DIP Loan.
The Administrative Claim Carve-Out and the Creditor Carve-Out are referred to collectively
herein as the “Carve-Out.” To avoid all doubt, the Creditor Carve-Out is not subject to the
Carve-Out Trigger Notice and shall remain in full force and effect regardless of the occurrence
of an Event of Default or the Maturity Date.
13.

Payment of Administrative Expenses. Unless a material breach by the Debtors of

the DIP Documentation or an Event of Default (as set out in paragraph 17(b) of this Order or the
DIP Documentation) shall have occurred (or would result from such payment), and subject to the
Budget, the Debtors shall be permitted to pay, as the same may become due or authorized and
payable, administrative expenses of the kind specified in section 503(b) of the Bankruptcy Code
incurred in the ordinary course of their businesses.
14.
(a)

Collateral Security.
Collateral Securing the Postpetition Obligations.

The DIP Lenders are hereby

granted pursuant to section 364(c)(1), (2), (3) and (d) of the Bankruptcy Code, valid and
perfected liens on, and security interests in, all of the Collateral (the “Postpetition Obligation
Liens”), subject only to the Carve-Out, to secure all amounts advanced or incurred under the DIP
Facility postpetition that are in excess of the Roll-Up Loan and postpetition interest on the RollUp Loan (the “Postpetition Obligations”). The term “Collateral” as used herein shall mean all
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present or future, pre-petition and post-petition, existing and after acquired real and personal,
tangible and intangible assets of the Debtors, including, without limitation, all cash, cash
equivalents, deposit accounts, bank accounts, accounts, other receivables, chattel paper, contract
rights, inventory, instruments, documents, licensing agreements, securities (whether or not
marketable), equipment, leases, leasehold interests, fixtures, real property interests, franchise
rights, patents, trademarks, tradenames, copyrights, intellectual property, general intangibles
(including, without limitation, all known or unknown claims, causes of action, or choses in
action under applicable federal and state law), all known or unknown commercial tort claims and
causes of actions and all proceeds thereof, all claims against former employees and all proceeds
thereof, all claims for collection against customers and all proceeds thereof, all claims against the
Hamiltons, One Flow, and Water Transfer and all proceeds thereof, all insurance claims for
stolen property and all proceeds thereof, all causes of actions and claims (whether asserted now
or after the Petition Date) under the Debtors’ existing directors and officers insurance policies
and all insurance or other proceeds thereof (“D&O Actions”), all claims and proceeds of actions
of the Debtors or their estates under sections 502, 544, 545, 547, 548, 549, 550, 551, 553 and
724(a) of the Bankruptcy Code and all avoidance actions under applicable state law and all
proceeds thereof (“Avoidance Actions”); supporting obligations, letters of credit, letter-of-credit
rights, investment property, and all cash or non-cash proceeds, products, offspring, substitutions,
and accessions of any of the foregoing, wherever located, whether now or hereafter existing,
whether presently owned and hereafter acquired, of every kind and description. The Postpetition
Obligation Liens shall be priming liens with first priority over every other lienholder, except as
to any Collateral on which another creditor holds a valid and perfected prepetition first lien, as to
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which the Postpetition Obligations Liens shall have priority immediately after that of each of the
valid prepetition first lienholders.
(b) Collateral Securing the DIP Obligations other than the Postpetition Obligations. To
secure the obligations under the DIP Loan other than the Postpetition Obligations, the DIP
Lenders are hereby granted pursuant to section 364(c)(1), (2), (3) and (d) of the Bankruptcy
Code, valid and perfected liens on, and security interests in, subject only to the Carve-Out all of
the Collateral that was secured by the Prepetition Liens (the “Roll-Up Loan Liens,” and together
with the Prepetition Obligation Liens, the “DIP Liens”). The Roll-Up Loan Liens shall be
priming liens with first priority over every other lienholder, except as to any Collateral on which
another creditor holds a valid and perfected prepetition lien senior to the Prepetition Liens, as to
which Collateral the Roll-Up Loan Liens shall have the same priority as the Prepetition Liens.
15.

No Subordination. Except as otherwise provided in this Order, the DIP Liens on,

and security interests in, the Collateral granted to the DIP Lenders under this Order and pursuant
to the DIP Documentation shall not be subordinated to, or made pari passu with, any other lien
or security interest, however and whenever arising, in the Debtors’ Cases, or any superseding
chapter 7 cases, other than the Carve-Out.
16.

Automatic Perfection of DIP Liens.
(a)

The DIP Liens granted to the DIP Lenders under the Interim Order, this

Order, and the DIP Documentation are valid, binding, continuing, enforceable, fully-perfected,
and unavoidable with the priorities herein and therein set forth; provided, however, that nothing
in the Interim Order, this Order, or the DIP Documentation shall be deemed to correct any
deficiency as to any of the Prepetition Liens, whether as to validity, amount, scope, perfection,
priority, or otherwise, that are subject to a timely-filed challenge by the Committee.
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(b)

The DIP Lenders shall not be required to file any financing statements,

mortgages, deeds of trust, notices of lien, or similar instruments in any jurisdiction or filing
office, or to take any other action in order to validate or perfect the DIP Liens granted by or
pursuant to the Interim Order, this Order and the DIP Documentation.
(c)

Should the DIP Lenders, in its sole discretion, from time to time, choose to

file such financing statements, mortgages, notices of lien, or similar instruments, take possession
of any Collateral securing the DIP Facility and the Prepetition Loan Documents for further
evidence of perfection purposes, or take any other action to protect from infringement or
otherwise validate or provide further notice of perfection of any DIP Lien, the Debtors and their
respective officers are hereby directed to execute any such documents or instruments as the DIP
Lenders shall reasonably request, and all such documents and instruments shall be deemed to
have been filed or recorded at the time and on the date of entry of this Order.
(d)

In the sole discretion of the DIP Lenders, a certified copy of this Order

may be filed with or recorded in filing or recording offices in addition to or in lieu of such
financing statements, mortgages, notices of lien, or similar instruments, and all filing offices are
hereby directed to accept such certified copy of this Order for filing and recording, and such
certified copy shall be deemed filed and recorded at the time and on the date of entry of this
Order, as the case may be.
17.

Maturity Date, Events of Default, Rights and Remedies.
(a)

Maturity Date. Unless extended by the Court upon the written agreement

of the DIP Lenders, the Debtors’ authorization to incur obligations under the DIP Facility and
use Cash Collateral pursuant to this Order will automatically terminate, and the Commitment
shall automatically terminate, upon the Maturity Date. The term “Maturity Date” or “Maturity”
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as used herein shall mean the earliest of (i) six (6) months following the Petition Date, (ii) the
effective date of a chapter 11 plan (a “Plan”) in the Cases which is confirmed by an order of the
Bankruptcy Court, (iii) the date of consummation of the Sale, and (iv) the termination of the DIP
Facility by the DIP Agent or the DIP Lenders upon an Event of Default. Upon Maturity, the DIP
Loan and all other DIP Obligations shall be repaid in full.
(b)

Events of Default. Until such time as the DIP Documentation is executed

by the Debtors and delivered to the DIP Lenders, the DIP Facility shall be subject to the events
of default set forth in the Prepetition Loan Documents, modified as necessary to refer to the DIP
Facility and to reflect the commencement of the Cases (without giving effect to any grace
periods provided thereunder), and the following additional events of default (each an “Event of
Default”): (i) Debtors’ failure to meet any of the Milestones (as defined in the DIP Facility Term
Sheet); (ii) Debtors’ failure to comply with the terms of the Interim Order or this Order; (iii)
Debtors’ failure to comply with the Budget (subject to any Permitted Variances); (iv) Debtors’
failure to provide an updated budget, following the auction and/or sale closing and before entry
into the PSA (as defined in the DIP Facility Term Sheet), for the period covering Phase 2 – Plan,
satisfactory in form and substance to the DIP Agent and DIP Lenders in their sole and absolute
discretion; (v) Debtors’ failure to perform (or to cause the performance of, as applicable), any
term, provision, condition, covenant, or obligation under the DIP Facility Term Sheet or DIP
Documentation, and such failure not being remedied within five (5) business days after receipt of
written notice of the failure; provided that the foregoing grace period shall not apply to failure to
meet any of the Milestones, which, for the avoidance of doubt, shall not be subject to any grace
period; (vi) without the consent of the DIP Agent and the DIP Lenders, the filing of any motion
by the Debtors seeking approval of (or the entry of an order by the Bankruptcy Court approving)
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adequate protection to any prepetition agent or lender that is inconsistent with this Order; (vii)
the filing of any motion by the Debtors seeking to obtain credit or incur indebtedness, or the
obtaining of credit and incurrence of indebtedness, by any Debtor that is: (A) secured by a
security interest, mortgage, or other lien on all or any portion of the Collateral which is equal or
senior to any security interest, mortgage, or other lien in favor of the DIP Agent or DIP Lenders,
or (B) entitled to administrative priority status which is equal or senior to the allowed
superpriority administrative expense claim granted to the DIP Agent and DIP Lenders herein
(other than the Carve-Out); (viii) the filing or commencement of any action or proceeding by the
Debtors (or any third party with the Debtors’ assistance or support) against the Prepetition
Agent, the Prepetition Lenders, the DIP Agent, or the DIP Lenders by or on behalf of the Debtors
or any of their affiliates or any of their respective shareholders or agents; (ix) the filing or
commencement of any action or proceeding for authority to recover by any person from the
Collateral or any adequate protection liens granted with respect thereto for any costs of
preservation or disposition thereof under section 506(c) of the Bankruptcy Code or authorizing
the use of Cash Collateral without consent in writing by the DIP Agent and each of the DIP
Lenders; (x) the filing or commencement of any action or proceeding by the Debtors (or any
third party with the Debtors’ assistance or support) seeking to challenge the validity of any
portion of the DIP Documentation, the DIP Loan, the Prepetition Loan Documents, and the
related obligations, or the applicability or enforceability of same, or which seeks to void, limit,
subordinate, or otherwise adversely affect any security interest or lien created by or in relation to
the DIP Documentation, the DIP Loan, or the Prepetition Loan Documents, or any payment
pursuant thereto; (xi) any lien or security interest purported to be created under this Order or the
Interim Order, the DIP Documentation, the DIP Loan, or the Prepetition Loan Documents shall
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cease to be, or shall be asserted by the Debtors not to be, a valid and perfected lien on or security
interest in any of the Collateral, with the priority as set forth herein, under the DIP Facility Term
Sheet or DIP Documentation; (xii) entry of one or more orders by the Court granting relief from
or modifying the automatic stay to allow any one or more creditors to execute upon or enforce
liens on or security interests in any assets of the Debtors (other than with respect to those
Debtors for which the DIP Agent and the DIP Lenders provide prior written consent to such
relief); (xiii) a breach by the Debtors of any of their respective material post-petition obligations
under the DIP Facility and/or DIP Documentation, including, without limitation, any obligations
arising under any post-petition letter of credit facility; (xiv) reversal, vacatur, amendment, or
modification (without the consent of the DIP Agent and the DIP Lenders), for a period in excess
of five (5) days, of the Interim Order or this Order; (xv) dismissal of the Debtors’ Cases,
conversion of any the Cases to a chapter 7 case, or the appointment of a chapter 11 trustee, an
examiner, or responsible officer in these Cases (other than the appointment of the CRO, and in
any such case with expanded powers relating to operation of the business) and the relevant order
therefor shall not be reversed or vacated within ten (10) days; (xvi) unless otherwise approved in
writing by the DIP Agent, the entry of an order providing for a change of venue or division with
respect to these Cases and such order shall not be reversed or vacated within ten (10) days; (xvii)
any material misrepresentation of fact made in writing by the Debtors to the DIP Agent or the
DIP Lenders regarding the financial condition of the Debtors, or the nature, extent, location, or
quality of any Collateral, or the disposition or use of any Collateral; or (xviii) failure of the
Debtors to comply with any covenant under the DIP Facility Term Sheet. Upon execution by the
Debtors and delivery of the DIP Documentation to the DIP Lenders, the Events of Default shall
be as set forth in the DIP Documentation and all references to Events of Default or paragraph
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17(b) of this Order shall mean and refer to the Events of Default as set forth in the DIP
Documentation.
(c)

Rights and Remedies Upon Occurrence of an Event of Default. Upon the

Maturity Date or on not less than five (5) business days’ prior written notice by the DIP Agent to
counsel for the Debtors, the U.S. Trustee and counsel to the Committee of the occurrence and
continuance of an Event of Default (following the expiration of any applicable grace period), the
DIP Agent, in its sole discretion, may (i) declare the DIP Loan to be immediately due and
payable, (ii) terminate the Debtors’ ability to access the DIP Account and the DIP Loan and to
use Cash Collateral; (iii) subject to the Carve-Out, apply to or set off against the outstanding
balance of the DIP Facility any Cash Collateral in the DIP Lenders’ possession or control until
such DIP Facility and Prepetition Secured Claims are indefeasibly and finally paid in full; and/or
(iv) exercise all rights and remedies, without further notice, order of, application or motion to,
the Bankruptcy Court, and without restriction or restraint by any stay under Sections 362 or 105
of the Bankruptcy Code. The Debtors shall not seek to enjoin, hinder, delay or object to the DIP
Agent’s exercise of rights and remedies in accordance with the DIP Documentation, and at any
proceeding with respect to the DIP Agent’s exercise of rights and remedies, the Debtors cannot
raise any substantive objections, other than to challenge the occurrence of the relevant Event of
Default.
(d)

Rights and Remedies Upon Maturity. On the fifth (5th) Business Day after

the Maturity Date, at the DIP Lenders’ election, (x) the DIP Lenders may file a motion, which
the Debtors and the Committee will not oppose, on not less than twenty (20) days' notice seeking
the sale under Section 363 of the Bankruptcy Code of all or such part of the Collateral as may be
designated by the DIP Lenders, in its sole discretion, and on terms acceptable to the DIP
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Lenders, in its sole discretion, with all proceeds to be used to pay the DIP Facility and
Prepetition Secured Claims in the manner set forth in the DIP Documentation (and with the DIP
Lenders preserving the right to credit bid in such sale, whether conducted under § 363 or
pursuant to a plan); (y) without further order of the Court, the DIP Lenders shall have automatic
and immediate relief from the automatic stay with respect to the Collateral (without regard to the
passage of time provided for in Bankruptcy Rule 4001(a)(3)), and shall be entitled to exercise all
rights and remedies available to it under the DIP Facility Term Sheet, the DIP Documentation,
this Order, the Interim Order and applicable non-bankruptcy law with respect to the Collateral;
and (z) the Debtors shall be authorized and directed (subject to notice requirements in these
Cases, to the extent applicable) to execute a deed in lieu of foreclosure of all or part of the
Collateral, in form and substance satisfactory to the DIP Lenders, in its sole discretion, and
otherwise surrender the Collateral and to cooperate with the DIP Lenders in the exercise of their
rights and remedies under the DIP Facility Term Sheet, the DIP Documentation, this Order, the
Interim Order and applicable non-bankruptcy law with respect to the Collateral; provided,
however, that (a) during the five (5) Business Day period following the Maturity Date, the
Debtors shall have the right to seek entry of an order determining that the Maturity Date has not
occurred; provided that the Debtors may not use Cash Collateral during such five (5) Business
Day period unless such use is agreed to in writing by the DIP Lenders or is for payment of
amounts authorized under the Carve-Out, and the DIP Lenders shall have no obligation to
advance the DIP Facility to the Debtors; and (b) solely for purposes of determining if the DIP
Facility and the Prepetition Secured Claims have been paid in full, the value of any deed in lieu
accepted by the DIP Lenders shall be determined on the date of acceptance by a certified
financial appraiser selected by the DIP Lenders, in their sole discretion.
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(e)

State and Federal Law Restrictions. Effective upon entry of a Final Order

providing for such relief (if authorized), in connection with any exercise of rights and remedies
by the DIP Lenders with respect to the DIP Facility, the Debtors hereby expressly waive their
rights under any “single action,” collateral first, anti-deficiency, or other rules or restrictions
under state or federal law, and this Court hereby finds and concludes that any all such rules and
restrictions with respect to the DIP Facility are superseded by this Order. If for any reason the
waivers, findings, and conclusions in this paragraph are invalidated by any court of competent
jurisdiction after the entry of this Order, the DIP Lenders’ covenants and agreements under this
paragraph shall immediately cease, and the DIP Lenders shall be entitled to exercise its rights
and remedies with respect to the DIP Facility in the same manner it would have as if the DIP
Lenders had never exercised any of its rights and remedies under the DIP Facility Term Sheet,
the DIP Documentation, this Order, the Interim Order, or applicable non-bankruptcy law.
18.

Additional Consideration for the DIP Facility. As additional consideration for the

extension of the DIP Facility:
(a)

Application of Cash Proceeds. The DIP Lenders, at their election, are

authorized to apply all cash proceeds (and all monies received by the DIP Lenders under this
Order or the Interim Order) now or hereafter coming into the DIP Lenders’ possession or control
in accordance with the terms of the DIP Documentation. Subject to the Challenge Deadline, all
such applications shall be final and not subject to challenge by any person, including any
committee or trustee.

Any amounts disgorged in connection with any such objection or

determination shall be first applied to repay the DIP Facility.
(b)

Prohibition Against Additional Debt. The Debtors shall not incur or seek

to incur debt secured by a lien which is equal to or superior to the DIP Liens, or which is given
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superpriority administrative expense status under § 364(c)(1) of the Bankruptcy Code, unless, in
addition to the satisfaction of all requirements of § 364 for the incurrence of such debt (i) the DIP
Lenders has consented to any order authorizing the incurrence of additional debt; (ii) at the time
of the entry of such an order, there are no monies under the DIP Facility outstanding, and no
obligation of the DIP Lenders to extend additional monies under the DIP Documentation; or (iii)
such credit or debt is first used to immediately and indefeasibly pay the DIP Facility in cash in
full.
(c)

No Surcharge. At no time during these Cases shall the surcharge

provisions of § 506(c), the enhancement of collateral provisions of § 552, or any other legal or
equitable doctrine (including unjust enrichment) be imposed upon the DIP Lenders or any of the
Collateral for the benefit of any party in interest, including the Debtors, the Committee, creditors,
and any of the professionals subject to the Carve-Out; provided, however, that the DIP Lenders,
in their sole and absolute discretion, may allow proceeds of the sale of any portion of the
Collateral to be used to pay necessary expenses incurred by the Debtors in connection with the
sale of the Collateral.
(d)

Plan. Unless the DIP Lenders consent thereto, no order shall be entered

confirming a plan in any of these Cases unless such order provides for payment in full in cash of
all of the DIP Facility on the effective date thereof, together with releases, waivers, and
indemnification acceptable to the DIP Lenders, in their sole discretion.
(e)

Out of Pocket Expenses. All DIP Agent’s and DIP Lenders’ fees,

including legal and other professional fees (including any counsel and financial advisor to be
retained by the DIP Agent or the DIP Lenders), and all reasonable out-of-pocket expenses
incurred by the DIP Agent and the DIP Lenders associated with the DIP Facility, the DIP
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Documentation, and the Debtors’ Cases are to be paid by the Debtors in accordance with the
Notice of Fees set out in paragraph 27 of this Order, without the need for the filing of any
applications with the Bankruptcy Court. All borrowings by the Debtors, all costs, fees, and
expenses of the DIP Agent or the DIP Lenders (including the fees and expenses of their
professionals), and all other obligations owed to the DIP Agent or the DIP Lenders shall be
charged to the DIP Account to be established under the DIP Facility, unless such costs, fees,
expenses, and other obligations have been paid by the Debtors on a current basis.
19.

Adequate Protection of the Prepetition Lenders. As adequate protection of the

interest of the Prepetition Lenders in the Prepetition Collateral on account of the Debtors’ use of
Cash Collateral and any decline in the value of the Prepetition Collateral resulting from the
imposition of the automatic stay or the Debtors’ use, sale, or other disposition of Cash Collateral
and DIP Liens, the Prepetition Lenders shall receive the following:
(a)

Post-Petition Replacement Liens. The Debtors hereby grant, assign, and

pledge to the Prepetition Lenders post-petition replacement security interests and liens (the
“Post-Petition Replacement Liens”), subject to the Carve-Out, on all of the Debtors’ receipts
following entry of the Interim Order and, to the extent provided in this Order, on the Collateral.
Upon entry of the Interim Order, the Post-Petition Replacement Liens shall be valid, perfected,
and enforceable without further filing, noticing, or recording of any document or instrument, or
the taking of any further actions. The automatic stay is hereby modified to permit the Prepetition
Lenders, the DIP Agent, and the DIP Lenders to take all necessary or appropriate action, to
perfect the Post-Petition Replacement Liens and the DIP Liens, or to maintain the perfection of
the Prepetition Liens.
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(b)

Adequate Protection Payments. The Debtors shall pay to the Prepetition

Agent from Cash Collateral or the Roll Up (i) within five (5) days after entry of this Order, all
accrued and unpaid interest through the Petition Date owed under the Prepetition Loan
Documents; and (ii) within ten (10) business days of receipt of an invoice for the following: all
accrued and unpaid fees and disbursements owed to the Prepetition Agent and the Prepetition
Lenders, including, without limitation, all reasonable and documented out-of-pocket fees and
expenses of counsel and other professionals of the Prepetition Agent and the Prepetition Lenders
arising under the Prepetition Loan Documents and any related existing agreements incurred
before the Petition Date.
(c)

Professional Fees. Under this Order, the Debtors are authorized and

directed to make payment of reasonable and documented fees and disbursements to the legal,
financial, and other professionals retained by the Prepetition Agent and the Prepetition Lenders
in cash within ten (10) business days of receipt of an invoice therefore (or all portions of such
invoice to which the Debtors or the Committee do not have a good faith objection, with the
reasonableness of any disputed amounts to be determined forthwith by this Court), subject to the
Notice of Fees set out in paragraph 27 of this Order. No recipient of any such payment shall be
required to file any interim or final fee application with the Bankruptcy Court or otherwise seek
bankruptcy court approval of any such payments.
(d)

Maintenance of the Collateral. The Debtors shall maintain and insure the

Collateral on commercially reasonable terms, consistent with past practice and as required in the
Prepetition Loan Documents, the DIP Facility Term Sheet, or the DIP Documentation.
(e)

Additional Protection. The Prepetition Lenders reserve the right to petition

the Court for such additional adequate protection of the Prepetition Liens as the Prepetition
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Lenders may reasonably require or for relief from or modification of the automatic stay under §
362 of the Bankruptcy Code. The accounts that, as of the Petition Date, have been sold pursuant
to the Prepetition A/R Agreement are not property of the Debtors’ estates (attached as Exhibit
“1”). These accounts are not property of the estate under Section 541 of the Bankruptcy Code
and thus the automatic stay of Section 362 of the Bankruptcy Code does not apply to those
accounts.
20.

Binding Effect of Order; Successors and Assigns; Survival. The DIP Facility

Term Sheet, the DIP Documentation, and the provisions of the Interim Order and this Order shall
be binding upon all parties-in-interest in these Cases, including without limitation, the DIP
Lenders, the Debtors, the Committee, and their respective successors and assigns, including,
without limitation, any chapter 11 trustee or chapter 7 trustee or similar responsible person
hereafter appointed as a representative of the Debtors’ estates and any such successors or
assigns, without further order of this Court and shall inure to the benefit of the DIP Lenders and
the Debtors and their respective successors and assigns. The Debtors and their respective
successors and assigns shall be deemed authorized and directed to comply with the provisions of
the DIP Facility Term Sheet and the DIP Documentation; provided, however, that the DIP
Lenders shall have no obligation to permit the use of the Collateral or extend any financing to
any chapter 11 trustee or chapter 7 trustee or similar responsible person appointed for the estates
of the Debtors, subject only to the Carve-Out. The provisions of this Order, and any actions
taken pursuant to or in reliance upon the terms hereof, shall survive entry of, and govern in the
event of any conflict with, any order which may be entered in these Cases (i) confirming any
chapter 11 plan; (ii) converting these Cases to cases under chapter 7; or (iii) solely to the extent
authorized by applicable law, dismissing these Cases. The terms and provisions of this Order,
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including the rights granted to the DIP Lenders under §§ 364(c) and (d) of the Bankruptcy Code,
shall continue in full force and effect until all of the DIP Facility and the Prepetition Secured
Claims are indefeasibly and finally paid in cash in full and discharged.
21.

No Impairment of Liens.

The liens, security interests, Superpriority

Administrative Expense Claims, DIP Liens, DIP Facility, and other rights and remedies granted
to the DIP Lenders under this Order, the Interim Order, the DIP Facility Term Sheet, or the DIP
Documentation and any actions taken pursuant hereto or thereto shall survive, and shall not be
modified, altered, or impaired in any manner by (a) any other financing or extension of credit or
incurrence of debt by the Debtors (under section 364 of the Bankruptcy Code or otherwise), (b)
the entry of an order confirming any plan of reorganization, (c) the entry of an order converting
the Debtors’ Cases to chapter 7 or dismissing these Cases, or (d) upon the Maturity Date. This
Order, the DIP Facility Term Sheet, and the DIP Documentation shall continue in force in the
Debtors’ Cases or any superseding chapter 7 cases, and the liens, security interests, and
superpriority status granted to the DIP Lenders and payment provisions contained in the DIP
Facility Term Sheet, the DIP Documentation, the Interim Order, or this Order shall continue in
effect until the DIP Facility are indefeasibly satisfied, paid, and discharged.
22.

Good Faith. Having been found to be extending the DIP Facility to the Debtors in

good faith, the DIP Lenders are entitled to the full protection of section 364(e) of the Bankruptcy
Code with respect to the DIP Facility and the Superpriority Administrative Expense Claims and
liens and security interests created or authorized by this Order in the event that this Order or any
authorization contained herein is stayed, vacated, reversed, or modified on appeal.

If any

provision of this Order is hereafter modified, vacated, reversed, or stayed by subsequent order of
this or any other court for any reason, such modification, vacation, reversal, or stay shall not
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affect the validity, enforceability, and priority of any of the debts, claims, liens, and security
interests granted to the DIP Lenders under the Interim Order, this Order, the DIP Facility Term
Sheet, or the DIP Documentation, and the validity, enforceability, or priority of the debts, claims,
liens, and security interests of the DIP Lenders shall be governed in all respects by the original
provisions of this Order, and the DIP Lenders shall be entitled to all of the rights, privileges, and
benefits granted herein, including, without limitation, the liens, security interests, and priorities
granted to the DIP Lenders in this Order with respect to the DIP Facility.
23.

No Marshalling. In no event shall the DIP Lenders be subject to the equitable

doctrine of “marshaling” or any similar doctrine with respect to the Collateral.
24.

No Waiver. The DIP Lenders’ failure, at any time or times hereafter, to require

strict performance by the Debtors (or by any trustee) of any provision of this Order, the DIP
Facility Term Sheet, or the DIP Documentation shall not waive, affect or diminish any right of
the DIP Lenders, as the case may be, thereafter to demand strict compliance and performance
therewith. No delay on the part of the DIP Lenders in the exercise of any right or remedy under
this Order, the DIP Facility Term Sheet, the DIP Documentation, the Bankruptcy Code, or
applicable non-bankruptcy law shall preclude any other or further exercise of any right or
remedy. The DIP Lenders shall not be deemed to have suspended or waived any of its rights or
remedies under this Order, the DIP Facility Term Sheet, the DIP Documentation, the Bankruptcy
Code, or applicable non-bankruptcy law unless such suspension or waiver is in writing, signed
by a duly authorized officer of such party, and directed to the Debtors.
25.

Financial Information. The Debtors are hereby directed to deliver to the DIP

Lenders such financial and other information, documents, and communications concerning the
business and affairs of the Debtors, including, without limitation, the Debtors’ net operating
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losses (“NOLs”), and all claims or causes of action against any third party, including, without
limitation, claims or causes of action against the Debtors’ directors and officers, and any of the
Collateral, as may be required under the DIP Facility Term Sheet, the DIP Documentation,
and/or as the DIP Lenders shall reasonably request from time to time. Any documents, reports,
or other information provided to the DIP Lenders under this paragraph shall also be provided to
counsel for the Committee. The Debtors are also directed to allow the DIP Lenders access to
persons knowledgeable of the Debtors’ business and the Debtors’ business premises in
accordance with the terms of the DIP Facility Term Sheet or the DIP Documentation for the
purpose of enabling the DIP Lenders to inspect and audit the Collateral and the Debtors’ books
and records.
26.

Limitation on Charging Expenses Against Collateral. Except as set forth herein,

no costs or expenses of administration of these Cases or any future proceeding that may result
therefrom, including liquidation in bankruptcy or other proceedings under the Bankruptcy Code,
shall be charged against or recovered from the Collateral (including the Cash Collateral)
pursuant to section 506(c) of the Bankruptcy Code or any similar principle of law, without the
prior written consent of the DIP Lenders, no such consent shall be implied from any other action,
inaction, or acquiescence by the DIP Lenders, and nothing contained in this Order shall be
deemed to be a consent by the DIP Lenders to any charge, lien, assessment, or claim against the
Collateral (including the Cash Collateral) under section 506(c) of the Bankruptcy Code or
otherwise, and further provided that the Debtors expressly waive all of their rights to charge any
costs or expenses against or recover from the Collateral (including the Cash Collateral) pursuant
to section 506(c) of the Bankruptcy Code or any similar principle of law.
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27.

Notice of and Objections to Post-Petition Expenses. The DIP Lenders shall

provide summaries of all invoices with respect to the DIP Lenders’ attorneys’ fees and related
costs and expenses asserted that are incurred after the entry of this Order to (i) counsel for the
Debtors; (ii) the U.S. Trustee; and (iii) counsel for the Committee ( the “Notice of Fees”). Any
such party may object to the reasonableness of any such fees, costs, and expenses; however, any
such objection shall be forever waived and barred unless, (i) the objection is filed with the Court
and served upon the DIP Lenders and its counsel within ten (10) days of receipt of the summary
of the invoice to which the objection relates and (ii) the objection describes with particularity the
items or categories of fees, costs, and expenses that are the subject of the objection and provides
the specific basis of the objection to each such item or category of fees, costs, and expenses to
the extent practicable based upon documentation provided by the DIP Lenders. Any hearing on
an objection to the fees, costs, and expenses set forth on any invoice summary shall be limited to
the reasonableness or necessity of the particular items or categories of the fees, costs, and
expenses which are the subject of such objection. The disallowance of any such fees and
expenses shall not affect the DIP Lenders’ right to collect such amounts from any person or
entity other than the Debtors.
28.

Payments Free and Clear. Any and all payments or proceeds remitted to the DIP

Lenders pursuant to the provisions of the Interim Order, this Order, or any subsequent order of
this Court shall be received free and clear of any claim, charge, assessment, or other liability,
including without limitation, any such claim or charge arising out of or based on, directly or
indirectly, sections 506(c) (whether asserted or assessed by, through or on behalf of the Debtor)
or 552(b) of the Bankruptcy Code.
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29.

Insurance. The DIP Lenders shall be (if not already in effect) immediately named

and added to be the loss payee under the Debtors’ insurance policies and shall act in that capacity
and distribute any proceeds recovered or received in respect of any such insurance policies, first,
to the payment in full of the DIP Facility, and second, to the Debtors.
30.

Automatic Stay. The automatic stay imposed by virtue of section 362 of the

Bankruptcy Code is hereby vacated and modified insofar as necessary to permit the DIP Lenders
to take any action authorized or contemplated by this Order, the DIP Facility Term Sheet, or the
DIP Documentation and to carry out the terms thereof, subject, however, to the satisfaction of
any notice, procedural and other conditions contained in this Order, the DIP Facility Term Sheet,
or the DIP Documentation.
31.

No Control.

By consenting to this Order, by making advances, loans, or

extending financial accommodations of any type, kind, or nature under this Order or by
administering the loans made hereunder, the DIP Lenders shall not be deemed to be in control of
the operations of the Debtors or to be acting as a “responsible person,” “managing agent” or
“owner or operator” (as such terms or any similar terms are used in the United States
Comprehensive Environmental Response, Compensation and Liability Act, as amended, or any
similar Federal or state statute) with respect to the operation or management of the Debtors.
32.

Reimbursement of Fees and Expenses; Indemnity. The Debtors shall (i) subject

to the Notice of Fees, pay or reimburse the DIP Lenders for all reasonable out-of-pocket costs
and expenses incurred in connection with the negotiation, preparation, execution, and delivery
of, and any amendment, supplement, waiver, or modification to, the DIP Facility Term Sheet,
DIP Documentation, the Interim Order, this Order, and any other documents prepared in
connection herewith or therewith, their monitoring of and involvement and participation in these
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Cases, and the consummation and administration of the transactions (including the reasonable
expenses of the DIP Lenders’ due diligence investigation including third party appraisers,
advisors, consultants, lien and title investigations, and collateral monitoring services)
contemplated hereby and thereby, including the reasonable fees and disbursements of their
advisors and counsel for each applicable jurisdiction, (ii) pay or reimburse the DIP Lenders for
all reasonable costs and expenses incurred in connection with the enforcement or preservation of
any rights under the DIP Facility Term Sheet, the DIP Documentation, the Interim Order, or this
Order, and any such other documents related thereto, including, without limitation and, as
applicable, subject to the Notice of Fees, the reasonable fees and disbursements of their
respective advisors and counsel for each applicable jurisdiction, and the reasonable fees and
disbursements incurred in obtaining relief from the automatic stay under the Bankruptcy Code or
other stay or injunction restricting DIP Lenders’ enforcement activities and proceedings, (iii)
pay, indemnify, and hold harmless the DIP Lenders from and against any and all recording and
filing taxes, assessments, and fees and any and all liabilities with respect to, or resulting from
any delay in paying, stamp, excise and other similar taxes, if any, which may be payable or
determined to be payable in connection with the execution and delivery of, or consummation or
administration of any of the transactions contemplated by, or any amendment, supplement or
modification of, or any waiver or consent under or in respect of, the DIP Facility Term Sheet, the
DIP Documentation, the Interim Order, or this Order, and any such other documents related
thereto, and (iv) pay, indemnify, and hold harmless the DIP Lenders (and its directors, trustees,
officers, employees, affiliates, controlling persons, agents, attorneys, professionals, advisors,
successors and assigns) from and against, any and all other actual liabilities, obligations, losses,
damages, penalties, actions, judgments, suits, and related reasonable and documented out of
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pocket costs, expenses or disbursements of any kind or nature whatsoever (other than for gross
negligence or willful misconduct as determined by a final and non-appealable order of the Court)
including the reasonable fees and disbursements of financial advisor and counsel for each
applicable jurisdiction with respect to the execution, delivery, enforcement, performance, and
administration of the DIP Facility, the DIP Facility Term Sheet, the DIP Documentation, the
Interim Order, or this Order, and any such other documents related thereto (all the foregoing in
this clauses (i) through (iv), collectively, the “Indemnified Liabilities”); provided, however, that
the Debtors shall not have any obligation hereunder to the DIP Lenders with respect to
Indemnified Liabilities arising from the fraudulent actions, gross negligence, bad faith, or willful
misconduct of the DIP Agent or the DIP Lenders (or any of its directors, trustees, officers,
employees, affiliates, controlling persons, agents, attorneys, professionals, advisors, successors,
and assigns) as determined by a final and non-appealable order of the Court.
33.

Exculpation. Nothing in this Order, the Interim Order, the DIP Facility Term

Sheet, the DIP Documentation or any other documents related to these transactions shall in any
way be construed or interpreted to impose or allow the imposition upon the DIP Lenders of any
liability for any claims arising from the prepetition or postpetition activities of the Debtors in the
operations of their businesses, or in connection with their restructuring efforts. So long as the
DIP Lenders comply with their obligations under the DIP Documentation and this Order and
their obligations, if any, under applicable law (including the Bankruptcy Code), (a) the DIP
Lenders shall not, in any way or manner, be liable or responsible for (i) the safekeeping of the
Collateral, (ii) any loss or damage thereto occurring or arising in any manner or fashion from any
cause, (iii) any diminution in the value thereof, or (iv) any act or default of any carrier, servicer,
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bailee, custodian, forwarding agency, or other person, and (b) all risk of loss, damage or
destruction of the Collateral shall be borne by the Debtors and their estates.
34.

Inconsistency.

In the event of any irreconcilable inconsistency between this

Order, the DIP Facility Term Sheet, the DIP Documentation, or any other agreement heretofore
or hereafter entered into by and between the Debtors and the DIP Lenders, the terms of this
Order shall govern and control.
35.

Retention of Jurisdiction.

The Bankruptcy Court shall retain jurisdiction to

enforce the provisions of this Order, and this retention of jurisdiction shall survive the
confirmation and consummation of any chapter 11 plan for the Debtors notwithstanding the
terms or provisions of any such chapter 11 plan or any order confirming any such chapter 11
plan.
36.

Texas Comptroller Protection. Notwithstanding anything herein to the

contrary, the relief granted under this Final Order is without prejudice to any rights of the Texas
Comptroller of Public Accounts (the “Comptroller”) to funds collected by Debtors that are not
property of the estate and that qualify as the state of Texas’ trust funds under Texas Tax Code
§111.016. The Comptroller is not precluded from pursuing such funds, if any, by this Final
Order, nor is any party in interest precluded from contesting any action of the Comptroller to
recover such funds under 11 U.S.C. § 106. The liens or claims granted to the DIP Lenders under
the First Interim Order, the Second Interim Order or this Final Order do not encumber any funds
that qualify as the Texas Comptroller’s trust funds as shall be determined by an order of this
Court, subject to adequate notice to the DIP Lenders. Debtors shall file all required tax returns
and make payment of post-petition taxes owed to Comptroller on a timely basis as required by
state law and by 28 U.S.C. §§ 959(b) and 960. If the Debtors continue to operate and collect
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sales tax post-petition, then within five (5) business days of the entry of this Final Order: (a)
Debtors shall establish a “Sales Tax Escrow Account” (“Sales Tax Account”) at an approved
depository institution into which all sales taxes collected by Debtors shall be deposited; (b) once
the Sales Tax Account is established, Debtors will deposit all sales tax collected by it directly
into the Sales Tax Account; and (c) within 48 hours of Debtors’ receipt of the monthly statement
for the Sales Tax Account, Debtors will provide a copy via email to counsel for the Comptroller
by email to Courtney.Hull@texasattorneygeneral.gov.
37.

Axis Lessor Protection

Notwithstanding anything contained herein to the

contrary, no equipment referred to and/or described in that certain Master Lease Agreement
#928619-0 dated 1/30/15 and those certain Lease Schedule Nos. 928619-1, 928619-2, 928619-3,
and 928619-4 (all as amended, restated, supplemented, or otherwise modified from time to time)
by and between Axis Capital, Inc. and HII, shall be primed by any liens and/or security interests
granted to the DIP Lender under this Order pursuant to Section 364 of the Bankruptcy Code or
otherwise.
38.

Magna Protection.

The Debtors, Magna Equities II, LLC (“Magna”), the

Prepetition Agent, and MCP entered into two Modification and Forbearance Agreements (the
“Fourth Modification” and the “Fifth Modification”). Under the Fourth Modification, Magna
advanced funds, on a secured basis, in the amount of $77,961.00 to the Debtors. Under the Fifth
Modification, Magna advanced funds, on a secured basis, in the amount of $30,668.60 to the
Debtors (for a total of $108,329.60—a percentage of the total borrowed by the Debtors under the
Fourth Modification and the Fifth Modification). Under the Fourth Modification and the Fifth
Modification, the Debtors pledged, assigned, and granted to the Prepetition Agent, for the benefit
of the Prepetition Lenders and Magna, a security interest in all of the Debtors’ right, title, and
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interest in and to all Accounts (as defined in the Fourth Modification and the Fifth Modification)
arising on or after July 23, 2015, to secure the prompt and complete payment and performance of
the Term Loan 2 (as defined in the Fifth Modification). If the Accounts arising on or after July
23, 2015, are collected by the Debtors or the DIP Lenders, the Debtors or the DIP Lenders, as
applicable, shall remit to Magna its pro rata share of the proceeds of those Accounts (until
Magna is repaid under the Fourth Modification and the Fifth Modification). Nothing in this
paragraph shall be interpreted to extend the scope or alter the validity and priority of any
prepetition lien held by Magna.
39.

Effectiveness. This Order shall constitute findings of fact and conclusions of law

and shall take effect and be fully enforceable immediately upon entry hereof. Notwithstanding
Bankruptcy Rules 6004(h), 6006(d), 7062, or 9014 of the Bankruptcy Rules or any other
Bankruptcy Rule, or Rule 62(a) of the Federal Rules of Civil Procedure, this Order shall be
immediately effective and enforceable upon its entry and there shall be no stay of execution or
effectiveness of this Order.
40.

Headings. Section headings used herein are for convenience only and are not to

affect the construction of or to be taken into consideration in interpreting this Order.

SIGNED
___________________.
Signed:
October 14, 2015.
____________________________________
DAVID R. JONES
UNITED STATES BANKRUPTCY JUDGE

UNITED STATES BANKRUPTCY JUDGE
* The AES name, "Apache Energy Services, LLC d/b/a AES Water Solutions" is excluded from the
definition of Collateral.
** The Debtor shall maintain a separate ledger for AES.
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