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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

------------------------------------------------------------ x  
 :  
In re: : Chapter 11 
 :  
ARCAPITA BANK B.S.C.(c), et al., : Case No. 12-11076 (SHL) 
 :  
                                          Reorganized Debtors. : Confirmed 

 :  
------------------------------------------------------------ x  
 

NOTICE OF HEARING ON  
OBJECTION TO CLAIM NO. 46 

 
PLEASE TAKE NOTICE that on April 30, 2014, the above-captioned Reorganized 

Debtors filed the annexed objection (the “Objection”) to proof of claim no. 46 filed against their 
predecessors in interest (the “Debtors”) by National Bank of Bahrain B.S.C. (the “Claim”). 

PLEASE TAKE FURTHER NOTICE that a hearing to consider the Objection will be 
held before the Honorable Sean H. Lane, United States Bankruptcy Judge, in Room 701 of the 
United States Bankruptcy Court, One Bowling Green, New York, New York 10004-1408 
on June 10, 2014 at 11:00 a.m. (prevailing U.S. Eastern Time), or as soon thereafter as 
counsel may be heard. 

PLEASE TAKE FURTHER NOTICE that any party receiving this notice that does NOT 
oppose the reduction of the Claim does NOT need to file a written response to the Objection and 
does NOT need to appear at the hearing. 

PLEASE TAKE FURTHER NOTICE that any party receiving this notice that DOES 
oppose the reduction of the Claim must file and serve a written response to the Objection (a 
“Response”) so that it is received no later than June 2, 2014 at 4:00 p.m. (prevailing U.S. 
Eastern Time) (the “Response Deadline”). 
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PLEASE TAKE FURTHER NOTICE that any Response must be in writing and contain 
at a minimum the following:  (a) a caption setting forth the name of the Court, the case number 
and the title of the Objection; (b)  a concise statement setting forth the reasons why the Claim 
should not be disallowed for the reasons set forth in the Objection, including, but not limited to, 
the specific factual and legal bases upon which the claimant will rely in opposing the Objection; 
(c) all documentation or other evidence of the Claim, to the extent not included with the proof of 
claim previously filed with the Court, upon which the claimant will rely in opposing the 
Objection; (d) the address to which the Reorganized Debtors must return any reply to any 
Response, if different from that listed in the claimant’s proof of claim; and (e) the name, address, 
and telephone number of the person (which may be the claimant or the claimant’s counsel) 
possessing ultimate authority to reconcile, settle or otherwise resolve the claim on the claimant’s 
behalf. 

PLEASE TAKE FURTHER NOTICE that a Response will be deemed timely filed only if 
it is actually filed on or before the Response Deadline on the docket of In re Arcapita Bank 
B.S.C.(c), et al., Case No. 12-11076 (SHL), either by (a) electronic filing pursuant to the Case 
Management Procedures approved by the Court and the Court’s General Order M-399 (available 
at www.nysb.uscourts.gov/court-info/local-rules-and-orders/general-orders), by registered users 
of the Court’s case filing system and by all other parties in interest on a compact disk, preferably 
in portable document format, Microsoft Word, or any other Windows-based word processing 
format (with a hard copy delivered directly to Chambers), in accordance with the customary 
practices of the Court and General Order M-399, to the extent applicable, or (b) delivering the 
original Response to the Court on or before the Response Deadline at One Bowling Green, 
Room 701, New York, New York 10004-1408.  In addition, a Response will be deemed timely 
served only if a copy of the Response is actually received on or before the Response Deadline by 
(i) counsel to the Reorganized Debtors, Milbank, Tweed, Hadley & McCloy LLP, 1 Chase 
Manhattan Plaza, New York, New York 10005 (Attn:  Lena Mandel, Esq. and Nicholas 
Kamphaus, Esq.); and (ii) the Office of the United States Trustee for the Southern District of 
New York, 33 Whitehall Street, 21st Floor, New York, New York 10004 (Attn:  Richard 
Morrissey, Esq.). 

PLEASE TAKE FURTHER NOTICE that if no Response is timely filed and served with 
respect to the Claim or the Objection, the Reorganized Debtors may, on or after the Response 
Deadline, submit to the Court an order substantially in the form of the proposed order annexed to 
the Objection reducing the Claim, which order may be entered with no further notice or 
opportunity to be heard. 

PLEASE TAKE FURTHER NOTICE that any questions about this notice or the 
Objection should be directed to Garden City Group, Inc., the claims agent retained by the 
Reorganized Debtors, at 800-762-7029 (toll free), 440-389-7311 (international toll), or email 
at ArcapitaBankInfo@gcginc.com.  CLAIMANTS SHOULD NOT CONTACT THE CLERK 
OF THE BANKRUPTCY COURT TO DISCUSS THE MERITS OF THEIR CLAIMS. 
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Dated: April 30, 2014 
New York, New York 

MILBANK, TWEED, HADLEY & McCLOY LLP 
 
 /s/ Evan R. Fleck      
Dennis F. Dunne 
Evan R. Fleck 
Lena Mandel 
One Chase Manhattan Plaza 
New York, NY 10005-1413 
Telephone: (212) 530-5000 
 
Counsel for the Reorganized Debtors and  
the New Holding Companies 
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Response Deadline:  June 2, 2014 at 4:00 p.m. (prevailing U.S. Eastern Time) 
Hearing Date and Time:  June 10, 2014 at 11:00 a.m. (prevailing U.S. Eastern Time) 

 
Dennis F. Dunne 
Evan R. Fleck 
Lena Mandel 
MILBANK, TWEED, HADLEY & McCLOY LLP 
1 Chase Manhattan Plaza  
New York, NY 10005 
Telephone:  (212) 530-5000 

Counsel for the Reorganized Debtors and  
the New Holding Companies 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

------------------------------------------------------------ x  
 :  
In re: : Chapter 11 
 :  
ARCAPITA BANK B.S.C.(c), et al., : Case No. 12-11076 (SHL) 
 :  
                                          Reorganized Debtors. : Confirmed 

 :  
------------------------------------------------------------ x  
 
 

OBJECTION TO CLAIM NO. 46 
 

The above-captioned Reorganized Debtors hereby submit, pursuant to section 

502(b) of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (as amended, 

the “Bankruptcy Code”) and Rule 3007 of the Federal Rules of Bankruptcy Procedure (as 

amended, the “Bankruptcy Rules”), an objection to proof of claim number 46 (“Claim No. 46”) 

filed against Arcapita Bank B.S.C.(c) (“Arcapita Bank”) by the National Bank of Bahrain B.S.C. 

(the “Claimant”).1  This objection is supported by the Declaration of Samuel E. Star (the “Star 

Declaration”) and the Declaration of Anne Davey (the “Davey Declaration”), both of which are 

being filed concurrently with this objection.  In further support of this objection, the Reorganized 

Debtors respectfully represent as follows: 

1  A copy of Claim No. 46 is attached hereto as Exhibit A. 
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JURISDICTION AND VENUE 

1. The Court has jurisdiction to consider this objection pursuant to 28 U.S.C. §§ 157 

and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).  Venue is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409. 

BACKGROUND 

2. On August 14, 2012, the Claimant filed Claim No. 46, asserting an unsecured 

non-priority claim against Arcapita Bank in the amount of $115,136,846.90 and a secured claim 

in the amount of $10,000,000.  By Order Granting Debtors’ Second Omnibus Objection to 

Claims [Docket No. 1389], Claim No. 46 was reclassified as a general unsecured claim in the 

amount of $125,136,847.   The Order also preserved the rights of all parties in interest to object 

to Claim No. 46 on any other grounds.2 

3. Claim No. 46 is based on Arcapita Bank’s guarantee (the “Guarantee”) to the 

Claimant of the payment of certain obligations of Arcapita Bank’s affiliate, Riffa Views 

B.S.C.(c) (“Riffa Views”), under a Master Murabaha Facility Agreement dated July 30, 2007 (as 

amended from time to time, the “Murabaha Agreement”) up to BD 49,906,331 (approximately 

$132,729,604).  See Exhibit G to Claim No. 46. 

4. The amount guaranteed by Arcapita Bank was increased by $106,133,859 on 

February 6, 20113 in connection with the Fourth Amendment of the Murabaha Agreement 

whereby the Claimant’s loan to Riffa Views was increased from approximately $79,348,184 to 

approximately $132,729,604, i.e. by approximately $53,381,420.  See Claim No. 46 ¶¶ 4, 6. 

2 By Order dated March 31, 2014 [Docket No. 1910], the Court extended to April 30, 2014 the Claims Objection 
Bar Date (as defined in the Debtors’ confirmed chapter 11 plan of reorganization (the “Plan”) [Docket No. 1265]). 
3 The original amount of the Guarantee was BD 10,000,000, or approximately $26,595,745.  See Claim No. 46 ¶ 4. 

 
2 
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5. On information and belief, Riffa Views has reached an agreement with a group of 

its unsecured creditors, including the Claimant, that provides for the full satisfaction, over time, 

of Riffa Views’ obligations to these creditors (the “RV Restructuring”), and that a memorandum 

of understanding has been executed to reflect the same.    The RV Restructuring is expected to be 

consummated in the immediate future.   

RELIEF REQUESTED 

6. For the reasons set forth herein, the Reorganized Debtors seek entry of an order in 

the form attached hereto as Exhibit B disallowing Claim No. 46 in its entirety, or, in the 

alternative, reducing Claim No. 46 (i) to $15,920,078.85 (i.e.,  15% of the amount by which the 

Guarantee was increased in February 2011), (ii) by any amount the Claimant recovers as a result 

of the RV Restructuring, and/or (iii) by any amount the Claimant collects on account of Claim 

No. 45 (as defined below). 

OBJECTION 

I. Claim No. 46 Should Be Disallowed Because Its Allowance Would Result in 
More Than Par Recovery to Claimant 
 

7. As mentioned above, Riffa Views and certain of its unsecured creditors have 

reached an agreement with respect to the RV Restructuring, pursuant to which, among other 

things, the Claimant will receive full recovery on account of its claims under the Murabaha 

Agreement. 

8. Because the RV Restructuring is expected to make the Claimant whole, any 

additional recovery under the Guarantee would provide the Claimant with more than a par 

recovery on its claim, which is impermissible under the Bankruptcy Code.  See Browning v. 

Levy, 284 F.3d 761, 778 (6th Cir. 2002) (finding recovery in excess of full recovery 
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impermissible); In re Lenz, 80 B.R. 528, 530 (Bankr. D. Colo. 1987) (same).  Accordingly, 

Claim No. 46 should be disallowed in its entirely and expunged. 

9. Alternatively, if the Court were to allow the Claimant any recovery under the 

Guarantee, such recovery should be conditioned on the Claimant’s binding agreement to assign 

to reorganized Arcapita Bank any proceeds it receives from the RV Restructuring that are in 

excess of its claim under the Murabaha Agreement. 

II. Claim No. 46 Should Be Disallowed Because Restructuring of Primary 
Obligation Without Guarantor’s Consent Discharges Guarantee Obligation 

10. There is a well-established common law principle that any alteration of the  

underlying primary obligation without the consent of such obligation’s guarantor discharges the 

guarantee.  See, e.g., United Natural Foods, Inc. v. Burgess, 488 F.Supp.2d 384, 390-91 

(S.D.N.Y. 2007) ( “any alteration of the terms of an underlying contract, for whose performance 

a guarantor is bound, and without the guarantor’s consent, will release the guarantor from his or 

her obligations”) (citing White Rose Food v. Saleh, 99 N.Y.2d 589 (2003)).   

11. The parties to the RV Restructuring never obtained Arcapita Bank’s consent 

thereto.  In fact, reorganized Arcapita Bank, through its asset manager, has objected to the RV 

Restructuring.  Accordingly, because the primary obligations of Riffa Views have been altered 

without the consent of Arcapita Bank, the Guarantee has been discharged, and Claim No. 46 

must be disallowed in its entirety and expunged. 

III. Claim No. 46 Is Not Due And Payable   
 

12. By the express terms of the Guarantee, Arcapita Bank’s obligations thereunder are 

triggered by a written demand from the Claimant.  See Exhibit G to Claim No. 46.  While the 

Claimant had been prevented from serving such a demand on Arcapita Bank by the automatic 

stay prior to the confirmation of the Plan, the Plan has expressly authorized the holders of 
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Guarantee Claims (as defined therein), such as the Claimant, to deliver upon reorganized 

Arcapita Bank “any demand, notice or other document with respect to such Holder’s Guarantee 

Claims, for the sole purpose of enabling such Holder to trigger [Arcapita Bank’s] payment 

obligation pursuant to such Guarantee Claim.”  See Plan § 9.1.2. 

13. On information and belief, no such demand has been made by the Claimant on 

reorganized Arcapita Bank.  Accordingly, Claim No. 46 is not currently due and payable.  See, 

e.g., Citibank, N.A. v. Barclays Bank, PLC, 2013 WL 6153258, * 8 (S.D.N.Y. Nov. 22, 2013) 

(stating that “the cause of action ‘accrues when payment is demanded’”) (quoting Stanford 

Square, L.L.C. v. Nomura Asset Capital Corp., 232 F. Supp. 2d 289, 292 (S.D.N.Y. 2002)). 

IV. Claim No. 46 Should Be Disallowed to Extent Increase in Guarantee Obligation 
Is Avoidable Pursuant to Section 548 of Bankruptcy Code 

14. In the alternative, Claim No. 46 should be disallowed to the extent the over $100 

million increase of the Guarantee amount in connection with the Fourth Amendment to the 

Murabaha Agreement is an avoidable transfer pursuant to section 548 of the Bankruptcy Code.   

15. Section 548(a)(1)(B) of the Bankruptcy Code provides, among other things, that 

the debtor in possession may avoid “any obligation . . .  incurred by the debtor, that was . . . 

incurred on or within 2 years before the date of the filing of the petition, if the debtor . . . 

(i) received less than a reasonably equivalent value in exchange for such . . . obligation; and 

(ii)(I) was insolvent on the date that . . . such obligation was incurred, or became insolvent as a 

result of such . . . obligation.”  11 U.S.C. § 548(a)(1)(B).  The increase in the Guarantee amount 

on February 6, 2011 satisfies all of these requirements. 

16. First, the $106,133,859 increase in the Guarantee obligations of Arcapita Bank 

occurred on February 6, 2011, i.e. less than two years prior to Arcapita Bank’s filing for 

bankruptcy protection.   
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17. Second, at the time Arcapita Bank incurred this substantial additional obligation 

under the Guarantee, Arcapita Bank was insolvent.  See Star Declaration ¶¶ 9-10.  Section 

101(32) of the Bankruptcy Code defines the term insolvent as a “financial condition such that the 

sum of [an] entity’s debts is greater than all of such entity’s property, at a fair valuation . . . .” 11 

U.S.C. §101(32)(A).  Therefore, “to determine the insolvency of the debtor, the traditional 

balance sheet test is applied.” Coated Sales, Inc. v. First E. Bank, N.A. (In re Coated Sales, Inc.), 

144 B.R. 663, 666 (Bankr. S.D.N.Y. 1992).  Given the Negative Investment Value Variance (see 

Star Declaration), it appears that Arcapita Bank’s liabilities may have exceeded its assets on or 

about February 11, 2011. 

18. Finally, Arcapita Bank received less than reasonably equivalent value for 

agreeing to an over $100 million increase in the Guarantee amount.  First, the amount by which 

the Guarantee was increased is twice the amount of new money extended by the Claimant to 

Riffa Views pursuant to the Fourth Amendment to the Murabaha Agreement.  See, e.g., Senior 

Transeastern Lenders v. Official Comm. of Unsecured Creditors (In re TOUSA), 680 F.3d 1298, 

1311 (11th Cir. 2012) (voiding grant of  liens by debtor-subsidiaries to lenders providing 

financing to debtor-parent where the “costs of the transaction far outweighed any perceived 

benefits” and “the potential benefits were nowhere close to its expected costs”); Harrison v. N.J. 

Cmty. Bank (In re Jesup & Lamont, Inc.), __ B.R. __, 2014 WL 1245003, *14 (Bankr. S.D.N.Y. 

Mar. 26, 2014) (noting that while “[a] finding of reasonably equivalent value does not require an 

exact equivalent exchange of consideration…the benefit the debtor receives from the transfer 

must approximate its expected costs”). 

19. Second, upon information and belief, Arcapita Bank indirectly owns, through 

various affiliates, approximately 15% of the equity interests in Riffa Views.  See Davey 
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Declaration ¶ 6.  As a 15% owner, Arcapita Bank “would receive only [a 15%] proportion of any 

profit realized by the use of the loan” and, thus, its agreement to incur an additional more than 

$100 million obligation cannot be considered “reasonably equivalent” to the value it was likely 

to realize through this minority equity interest.  Horton v. O’Cheskey (In re Am. Housing 

Found.), 544 F. App’x. 516, 520 (5th Cir. 2013) (affirming bankruptcy court’s finding that 

minority general partnership interest did not provide guarantor-debtor with reasonably equivalent 

value in exchange for incurrence of guarantee). 

20. Thus, to the extent the Court is inclined to allow Claim No. 46, at most, it should 

be allowed in the amount that is reasonably equivalent to the value received by Arcapita Bank, 

i.e. $15,920,078.85 (or, 15% of the amount by which the Guarantee was increased in February 

2011). 

V. Claim No. 46 Should Be Reduced to Extent Court Allows Claim No. 45 
 

21. In addition to Claim No. 46, the Claimant also filed a timely proof of claim 

(“Claim No. 45”) against Arcapita Investment Holdings Limited (“AIHL”) on account of a 

Promise to Sell Shares Agreement dated December 15, 2009 (the “SPA”).  The SPA provides, 

among other things, that, in the event Arcapita Bank failed to meet its obligations under the 

Guarantee, the Claimant could purchase shares in AIHL’s non-Debtor subsidiary, Waterwarf 

Holdings Limited (“Waterwarf”) of a value of up to $10 million.  The SPA provides that the 

Claimant “may, at its sole discretion, elect to deduct or set off from the Purchase Price [of the 

Waterwarf shares] any amounts due by [Arcapita Bank] to [the Claimant].”  SPA ¶ 4.2.2.   

22. On April 26, 2013, the Debtors objected to Claim No. 45 on various grounds in 

the Debtors’ Second Omnibus Objection to Claims [Docket No. 1050].  The Court held a hearing 

on the objection to Claim No. 45 on December 17, 2013, and took the matter under 
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advisement.  See Hr’g Tr. 37:10-14 (Dec. 17, 2013) [Docket No. 1730].  To the extent the Court 

allows Claim No. 45 in any amount and finds that the Claimant may set off the amounts owed to 

it by Arcapita Bank under the Guarantee, Claim No. 46 should be reduced dollar for dollar for 

any such setoff. 

NOTICE 

23. The Reorganized Debtors have provided notice of the filing of this objection by 

electronic mail, facsimile and/or overnight mail to:  (a) the Office of the United States Trustee 

for the Southern District of New York, 33 Whitehall Street, 21st Floor, New York, New 

York 10004 (Attn:  Richard Morrissey, Esq.); and (b) the Claimant. The Reorganized Debtors 

submit that such notice is sufficient and no other or further notice need be provided. 

NO PRIOR REQUEST 

24. No prior request for the relief requested herein has been made to this or any other 

court. 

CONCLUSION 

WHEREFORE, the Reorganized Debtors respectfully request that the Court grant the 

relief requested herein and such other and further relief as the Court may deem just and proper. 
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Dated: April 30, 2014 
New York, New York 

MILBANK, TWEED, HADLEY & McCLOY LLP 
 
/s/ Evan R. Fleck     
Dennis F. Dunne 
Evan R. Fleck 
Lena Mandel 
One Chase Manhattan Plaza 
New York, NY 10005-1413 
Telephone: (212) 530-5000 
 
Counsel for the Reorganized Debtors and  
the New Holding Companies 
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Exhibit A 
 
 

Proof of Claim No. 46 
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Exhibit B 
 
 

Proposed Order 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

------------------------------------------------------------ x  
 :  
In re: : Chapter 11 
 :  
ARCAPITA BANK B.S.C.(c), et al., : Case No. 12-11076 (SHL) 
 :  
                                          Reorganized Debtors. : Confirmed 

 :  
------------------------------------------------------------ x  

 
ORDER GRANTING RELIEF 

WITH RESPECT TO CLAIM NO. 46 
 
 Upon consideration of (i) the objection to the proof of claim no. 46 (the “Objection”) 

filed by the above-captioned Reorganized Debtors, seeking entry of an order, pursuant to section 

502(b) of title 11 of the United States Code and Rule 3007(d) of the Federal Rules of Bankruptcy 

Procedure, disallowing Claim No. 46, (ii) the Declaration of Samuel E. Star (the “Star 

Declaration”) and the Declaration of Anne Davey (the “Davey Declaration”), both dated April 

30, 2014 and filed concurrently with the Objection, and (iii) the presentation of counsel at the 

hearing held on June 10, 2014; and the Court having jurisdiction to consider the Objection 

pursuant to 28 U.S.C. §§ 157 and 1334; and venue of this proceeding in this district being proper 

pursuant to 28 U.S.C. §§ 1408 and 1409; and notice of the Objection and the opportunity to be 

heard being appropriate under the circumstances; and no other or further notice being required; 

and the Court having determined that the legal and factual bases set forth in the Objection, in the 

Star Declaration, in the Davey Declaration, and at the hearing establish just cause for the relief 

granted herein; and after due deliberation and sufficient cause appearing therefor, it is hereby: 

1. ORDERED that the relief requested in the Objection is granted to the extent set 

forth herein. 

2. ORDERED that, pursuant to section 502(b) of the Bankruptcy Code, Claim No. 

46 is hereby disallowed in its entirety and shall be expunged from the claims register. 
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3. ORDERED that Garden City Group, Inc. is hereby directed to adjust the claims 

register to reflect the provisions of this Order. 

4. ORDERED that the Court retains jurisdiction with respect to all matters arising 

from or related to the implementation of this Order. 

 
 
Dated: New York, New York 

_____________, 2014 
 

____________________________________ 
THE HONORABLE SEAN H. LANE 

      UNITED STATES BANKRUPTCY JUDGE 

2 
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