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UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

In re: : Chapter 11
:

Arcapita Bank B.S.C.(c), et al., : Case No. 12-11076 (SHL)
: (Jointly Administered)

Debtors. :
: Re: Dkt. No. 1050

: Hearing Date: July 18, 2013

:

RESPONSE OF NATIONAL BANK OF BAHRAIN B.S.C. TO THE
DEBTORS’ SECOND OMNIBUS OBJECTION TO CLAIMS

National Bank of Bahrain B.S.C. (“NBB”), by and through its undersigned counsel,

hereby responds to the objection (the “Objection”) filed by the above-captioned debtors

(collectively, the “Debtors”) to an unsecured claim asserted by NBB against one of the Debtors,

Arcapita Investment Holdings Limited (“AIHL”), and respectfully states the following:
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I.
INTRODUCTION

NBB asserts an unsecured claim arising in connection with its right under that certain

Promise to Sell Shares Agreement (as defined below) to acquire a specified value of shares held

by AIHL in another entity. The Debtors object to the claim on the following two grounds:

(i) the unsecured claim is not a “claim” under section 101(5) of the Bankruptcy Code; and (ii) the

claim cannot be asserted against AIHL. The Debtors, however, are wrong. First, NBB’s right to

acquire the shares also gives rise to a right of payment to be claimed by NBB in its discretion,

thereby constituting a claim under section 101(5) of the Bankruptcy Code. Second, although the

shares that NBB has the right to acquire were issued by a nondebtor entity, AIHL, a Debtor,

holds them as its assets and such shares constitute property of AIHL’s estate, subject to a claim

of recovery by a creditor. Therefore, as more fully explained below, the Debtors’ arguments are

without merit, and the Objection should be overruled.

If, however, the Bankruptcy Court agrees with the Debtors’ assertion that the unsecured

claim does not constitute a “claim” as contemplated by section 101(5) of the Bankruptcy Code or

the shares are not property of AIHL’s estate, NBB requests that the Bankruptcy Court find that

NBB can enforce its equitable right to acquire the shares held by AIHL under the Promise to Sell

Shares Agreement as such right passes outside of these bankruptcy cases and find that such right

is not subject to the discharge in bankruptcy or the automatic stay.

II.
FACTUAL BACKGROUND

A. The Debtors’ Bankruptcy Cases

1. On March 19, 2012 (the “Petition Date”), the Debtors commenced these cases by

filing voluntary petitions for relief under chapter 11 of title 11 of the United States Code (the
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“Bankruptcy Code”) in the United States Bankruptcy Court for the Southern District of New

York (the “Bankruptcy Court”).

2. On April 5, 2012, the Office of the United States Trustee appointed the Official

Committee of Unsecured Creditors (the “Committee”) pursuant to section 1102(a) and (b) of the

Bankruptcy Code. [Dkt. No. 60]. NBB was appointed to serve on the Committee.

3. By order entered on July 11, 2012, the Bankruptcy Court set August 30, 2012, as

the bar date for filing nongovernmental proofs of claim. [Dkt. No. 308].

4. On June 11, 2013, the Bankruptcy Court confirmed the Second Amended Joint

Plan of Reorganization of Arcapita Bank B.S.C.(c) and Related Debtors Under Chapter 11 of the

Bankruptcy Code (with First Technical Modifications) [Dkt. No. 1262] (the “Plan”).

5. On August 14, 2012, NBB timely filed a Proof of Claim, asserting an unsecured

claim against AIHL in the amount of US$10,000,000 (the “Claim”) on account of the Promise to

Sell Shares Agreement.1 On that same date, NBB also filed a Proof of Claim asserting a partially

secured claim against Arcapita Bank B.S.C.(c) (“Arcapita Bank”) in the amount of not less than

US$125,136,847 on account of the Guarantee and Promise to Sell Shares Agreement (each as

defined below).

6. On April 26, 2013, the Debtors filed their Second Omnibus Objection to Claims

[Dkt. No. 1050] (the “Objection”).

B. The Relevant Loan Documents Executed by AIHL and Arcapita Bank

7. On or around July 7, 2007, NBB entered into a Master Murabaha Facility

Agreement (the “Facility Agreement”) with Riffa Views B.S.C.(c) (“Riffa Views”). Pursuant to

the Facility Agreement, NBB loaned an initial amount of US$82,000,000 to Riffa Views for the

development of certain real property located in Bahrain. On March 19, 2009, NBB and Riffa

1 A true and correct copy of the as-filed, stamped Claim No. 45 is attached hereto as Exhibit 1.
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Views executed an Amendment Agreement, thereby amending the Facility Agreement to, among

other things, clarify certain terms and definitions, extend the maturity date, and defer repayment.

On December 15, 2009, NBB and Riffa Views executed a Second Amendment Agreement,

which provided, among other things, an additional loan amount to Riffa Views in the aggregate

amount of BD10,000,000 (approximately US$26,595,745). In connection therewith, Arcapita

Bank executed an Irrevocable Guarantee to National Bank of Bahrain B.S.C. in which Arcapita

Bank, as primary obligor, agreed to guarantee payment by Riffa Views in an amount up to

BD10,000,000 (approximately US$26,595,745) plus certain profits, commission, banking

charges, legal costs, and other expenses (the “Original Guarantee”). On June 29, 2010, Riffa

Views and NBB executed a Third Amendment Agreement, which provided, among other things,

a further extension of the maturity date. On February 6, 2011, Riffa Views and NBB executed a

Fourth Amendment Agreement, which, among other things, provided an additional

BD20,000,000 (approximately US$53,191,490) to meet the enhanced cost of construction and

converted the currency of the existing loan amount from US Dollars to Bahraini Dinars.

8. Given the total amount of debts owed to NBB by Riffa Views, Arcapita Bank and

NBB executed an additional Irrevocable Guarantee to National Bank of Bahrain (the

“Guarantee”), increasing the limit on the guaranteed obligations to BD49,906,331

(approximately US$132,729,604). By its terms, the Guarantee superseded the Original

Guarantee. Paragraph 7 of the Guarantee provides, in pertinent part, that “Arcapita obligations

shall be primary and not necessarily secondary.”

9. Additionally, in connection with the Guarantee, on December 15, 2009, NBB,

AIHL, and Waterwarf Holdings Limited, wholly owned by AIHL, executed that certain Promise
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to Sell Shares Agreement (the “Promise to Sell Shares Agreement”),2 which provides additional

security for NBB in the event Arcapita Bank fails to perform under the Guarantee. Specifically,

the Promise to Sell Shares Agreement provides, among other things, that upon a failure of

Arcapita Bank to make payments under the Guarantee, NBB may exercise a purchase right of

shares held by AIHL in Waterwarf Holdings Limited for a value up to US$10,000,000. The

Promise to Sell Shares Agreement further provides that NBB will pay the purchase price to

AIHL upon completion of the exercise of the right to acquire certain value of shares “and may, at

its sole discretion, elect to deduct or set-off from the Purchase Price any amounts due by

Arcapita Bank B.S.C.(c) to [NBB].” (See Promise to Sell Shares Agreement ¶ 4.2.2).

Accordingly, if NBB elected to exercise the right to “deduct or set-off,” the transfer of shares to

NBB would serve as a partial payment of indebtedness owing to NBB.

C. NBB’s Notice of Default

10. The Facility Agreement defined certain events of default upon which NBB could,

among other things, demand payments of the loan amount in full from either Riffa Views or

Arcapita Bank. Section 12.1.1 of the Facility Agreement provides that non-payment of the

agreed profit due on the facility shall constitute an event of default. Section 12.1.14 provides

that an event of default is triggered upon a “material adverse change.” Further, section 12.1.16

triggers an event of default where Riffa Views is unable to fund any actual overrun in the costs

of completing the project from its own resources or by way of subordinated shareholder loan or

equity contribution. Riffa Views defaulted under Sections 12.1.1, 12.1.14, and 12.1.16 of the

Facility Agreement. Accordingly, on May 29, 2012, NBB transmitted a Notice of Default to

Riffa Views (with a copy to Arcapita Bank), (i) advising Riffa Views that the events of default

2 A true and correct copy of the Promise to Sell Shares Agreement is attached as Exhibit H to the Claim.
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have occurred and are continuing and (ii) accelerating the loan and demanding payment in full of

all amounts owing thereunder.

11. As a consequence of the events of default under the Facility Agreement, Arcapita

Bank is liable to NBB for the full outstanding balance of the loan amount as of the Petition Date

(BD47,051,455 or approximately $125,136,847) and any other amounts payable as provided in

the Facility Agreement and the Guarantee, including but not limited to the attorneys’ fees and

costs incurred by NBB in filing and prosecuting such claim. As of the date hereof, no payments

have been made under the Facility Agreement or Guarantee. Furthermore, as a result of Arcapita

Bank’s failure to make payments to NBB under the Guarantee, NBB has the right to purchase

shares held by AIHL in Waterwarf Holdings Limited in a value not to exceed US$10,000,000.00.

D. The Debtors’ Objection to the Proof of Claim

12. In their Objection, the Debtors allege that the Claim is asserted in respect of “a

call option over shares of a non-Debtor subsidiary,” and therefore it fails to qualify as a “valid

claim” that can be asserted against AIHL. Second, the Debtors allege that the Claim fails to

qualify as a “claim” under section 101(5) of the Bankruptcy Code because NBB has suffered no

loss with respect to the Promise to Sell Shares Agreement as it would enjoy no gain upon the

consummation of the transaction where the value of the shares purchased would be exactly the

same as their purchase price. (See Objection ¶¶ 42-43). For the reasons explained below, the

Objection should be overruled and the Claim should be allowed in its full asserted amount.

III.
ARGUMENT

13. The Debtors’ arguments are fundamentally flawed as they are premised on

mischaracterization and also oversight of the material terms of the Promise to Sell Shares

Agreement. The Claim falls within the ambit of a “claim” as defined in section 101(5) of the
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Bankruptcy Code because the obligation created by the Promise to Sell Shares Agreement is not

a bare obligation to convey the property (i.e., shares), but it holds with it a right to payment to be

elected by NBB in its sole discretion. Further, the Claim arises in connection with the Promise

to Sell Shares Agreement and is properly asserted against AIHL because it is a right to recover

assets held by AIHL’s estate. If, however, the Claim does not constitute a “claim” under section

101(5) of the Bankruptcy Code or the shares are not property of AIHL’s estate, NBB requests, in

an abundance of caution, that the Bankruptcy Court find that the equitable right of NBB to

enforce the Promise to Sell Shares Agreement passes outside of bankruptcy and is not subject to

the discharge in bankruptcy or the automatic stay.

A. The Right to Purchase Shares Constitutes a Claim Under Section 101(5) of the
Bankruptcy Code.

14. Section 101(5) of the Bankruptcy Code defines a “claim” as “a right to payment,

whether or not such right is reduced to judgment, liquidated, unliquidated, fixed, contingent,

matured, unmatured, disputed, undisputed, legal, equitable, secured, or unsecured” or “a right to

an equitable remedy for breach of performance if such breach gives rise to a right to payment,

whether or not such right to an equitable remedy is reduced to judgment, fixed, contingent,

matured, unmatured, disputed, secured, or unsecured.” 11 U.S.C. § 101(5). “Numerous

decisions in many jurisdictions have expounded at length upon the extraordinary breadth with

which Congress intended to invest the term ‘claim’ by means of this definition.”

In re Texaco Inc., 182 B.R. 937, 951 (Bankr. S.D.N.Y. 1995). The United States Supreme Court

has also ruled that a “claim” has “the broadest available definition . . . and . . . plain meaning of a

‘right to payment’ is nothing more nor less than an enforceable obligation.” F.C.C. v. NextWave

Personal Comm’cns. Inc., 537 U.S. 293, 302-03 (2003).
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15. The legislative history of section 101(5) of the Bankruptcy Code likewise reveals

that all legal obligations of the debtor, no matter how remote or contingent, will be considered by

the court in a bankruptcy case, and that the definition is intended to permit the broadest possible

relief for potential claimants. See H.R. Rep. No.95-595, 95th Cong., 1st Sess. 309 (1977), S.

Rep. No. 95-989, 95th Cong., 2d Sess. 21-22 (1978), reprinted in 1978 U.S.C.C.A.N. 5787,

5807-08 and 6266. A right to equitable relief equally constitutes a claim within the meaning of

the Bankruptcy Code if there is an alternative right to a monetary payment. In re Mark IV

Indus., Inc., 438 B.R. 460, 465 (Bankr. S.D.N.Y. 2010) (holding that if the right to payment is an

alternative to the right to an equitable remedy, the necessary relationship clearly exists, for the

two remedies would be substitutes for one another, thereby entitling the creditor to a claim

within the meaning of section 101(5) of the Bankruptcy Code).

16. In the instant case, the Debtors are erroneously arguing that the Claim fails to

qualify as a “claim” under section 101(5) of the Bankruptcy Code because NBB has suffered no

loss with respect to the Promise to Sell Shares Agreement as it would enjoy no gain upon the

consummation of the transaction where the value of the shares purchased is exactly the same as

their purchase price. The Debtors, however, fail to recognize that the right created by the

Promise to Sell Shares Agreement is not a bare right of NBB to enforce the conveyance of the

shares to it, but the right carries with it a right to a payment as an alternative remedy to be

elected by NBB in its sole discretion. (See Promise to Sell Shares Agreement ¶ 4.2.2).

Specifically, paragraph 4.2.2. provides that NBB will pay the purchase price to AIHL upon

completion of the exercise of the right to acquire certain “value of shares” “and may, at its sole

discretion, elect to deduct or set-off from the Purchase Price any amounts due by Arcapita Bank

B.S.C.(c) to [NBB].” NBB’s ability to “deduct or set-off” is tantamount in substance to a right
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to payment as required by section 101(5) of the Bankruptcy Code as this election would

effectively reduce the amounts owed to NBB by up to US$10,000,000.00.3 In other words, the

transfer of shares to NBB—which AIHL is obligated to effectuate under the Promise to Sell

Shares Agreement—would constitute a partial payment of the indebtedness owing to NBB.

Indeed, but for the automatic stay protecting the Debtors, NBB would have exercised its

purchase right under the Promise to Sell Shares Agreement and enjoyed considerable monetary

gain by reducing its overall credit exposure. Accordingly, the Debtors’ contention that NBB has

suffered no loss with respect to the Promise to Sell Shares Agreement as it would enjoy no gain

is incorrect.

B. The Claim Is Properly Asserted Against AIHL’s Estate.

17. The bankruptcy courts in this and other districts have consistently held that stock

held by a debtor in a nondebtor entity constitutes an asset of the debtor’s estate. See, e.g., In re

Kolinsky, 100 B.R. 695, 701 (Bankr. S.D.N.Y. 1989) (holding that the debtor’s ownership of

another corporation’s stock is property of the estate); In re Deak & Co., Inc., 63 B.R. 422, 427

(Bankr. S.D.N.Y. 1986) (holding that, under section 541(a) of the Bankruptcy Code, shares

controlled by the debtor constituted legal or equitable interests of the debtor as of the

commencement of the case and are property of the debtor’s estate); see also In re Comoletti, 09-

01824, 2009 WL 4267343 (Bankr. M.D. Fla. Nov. 18, 2009) (holding that the debtor’s

ownership interest in another entity constitutes property of the estate). In this case, AIHL holds

shares in another, non-debtor entity, Waterwarf Holdings Limited. (See Promise to Sell Shares

Agreement ¶ (A)). Pursuant to the Promise to Sell Shares Agreement, NBB was granted the

3 NBB does not invoke paragraph 4.2.2. of the Promise to Sell Shares Agreement to enforce the setoff contemplated
therein; instead, it relies on the provision merely to demonstrate that thereunder its equitable right to performance
carries with it an alternative right to payment. NBB reserves any and all rights it may have to exercise all remedies
available to it under its various agreements with certain of the Debtors and applicable law.
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right to purchase up to US$10,000,000.00 in shares held by AIHL in Waterwarf Holdings

Limited. Accordingly, the Claim is asserted against the assets held by AIHL, a Debtor in these

cases, and is not a claim against the property of the non-Debtor subsidiary, as the Debtors allege.

Therefore, NBB properly asserted the Claim against AIHL.

C. Alternatively, the Right to Purchase Shares Passes Outside of Bankruptcy and Is
not Subject to the Discharge in Bankruptcy or the Automatic Stay.

18. A right to an equitable remedy for breach of performance that does not give rise

to a right to payment is not a “claim” under the Bankruptcy Code and, therefore, cannot be

discharged in bankruptcy. See, e.g., In re Mark IV, 438 B.R. at 465; In re WorldCom, Inc., 320

B.R. 772, 775 (Bankr. S.D.N.Y. 2005) (discussing that, under section 1141 of the Bankruptcy

Code, the confirmation of a plan discharges “any debt that arose before the date of such

confirmation,” and the term “debt” is defined as “liability on a claim” as that term is defined in

section 101(5) of the Bankruptcy Code). Accordingly, if the Bankruptcy Court finds that NBB’s

right to an equitable remedy for AIHL’s breach of performance (i.e., specific performance) under

the Promise to Sell Shares Agreement does not give rise to an alternative right to a payment as

required by section 101(5) of the Bankruptcy Code and, for that reason, does not become a claim

in bankruptcy, AIHL should not receive a discharge with respect to the equitable remedy, and the

Promise to Sell Shares Agreement should remain enforceable by NBB. Similarly, if the shares

subject to the Promise to Sell Shares Agreement are not property of AIHL’s estate, then the

automatic stay of section 362(a) of the Bankruptcy Code simply does not apply, and NBB can

enforce the Promise to Sell Shares Agreement at any time.
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IV.
CONCLUSION

19. For the reasons stated above, the Objection should be overruled and the Claim

should be allowed in the full amount asserted in the Proof of Claim. Alternatively, if the

Bankruptcy Court finds that the Claim does not constitute a “claim” under section 101(5) of the

Bankruptcy Code or the shares are not property of AIHL’s estate, then the Bankruptcy Court

should hold that the Promise to Sell Shares Agreement is enforceable by NBB in accordance

with its terms and not subject to the bankruptcy discharge or the automatic stay.

Dated: July 1, 2013 /s/ Daniel G. Egan
New York, New York DLA PIPER LLP (US)

Daniel G. Egan
1251 Avenue of the Americas
New York, New York 10020
Telephone: (212) 335-4500
Facsimile: (212) 335-4501
Email: daniel.egan@dlapiper.com

-and-

Richard A. Chesley
Daniel M. Simon (pro hac vice application pending)
203 N. LaSalle Street, Suite 1900
Chicago, Illinois 60601
Telephone: (312) 368-4000
Facsimile: (312) 236-7516
Email: richard.chesley@dlapiper.com

daniel.simon@dlapiper.com

Counsel to National Bank of Bahrain B.S.C.
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