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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Main Document

X
IN RE: Chapter 11
ARCAPITA BANK B.S.C.(¢), et al., Case No. 12-11076 (SHL)
Debtors. Jointly Administered
«

DEBTORS’ APPENDIX OF MATERIAL DOCUMENTS IN SUPPORT OF

SUBORDINATION OF THE TIDE CLAIMS

The Debtors hereby submit this Appendix in support of the Debtors’ Memorandum of

Law in Support of Subordination of the Tide Claims Pursuant to the Confirmation of the Second

Amended Joint Plan of Reorganization of Arcapita Bank B.S.C.(c), et al., which attaches copies

of the following material documents:

e Exhibit I: NorTex LLC Purchase Agreement — referenced by Tide in the Complaint filed

in the District Court Action

e  Exhibit 2: Purchase Amendment — referenced by Tide in the Complaint filed in the

District Court Action

e Exhibit 3: Escrow Agreement — referenced by Tide in the Complaint filed in the District

Court Action
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e Exhibit 4: Opinion issued in the District Court Action — Tide Natural Gas Storage I, L.P.
v. Falcon Gas Storage Co., Inc., 2011 U.S. Dist. LEXIS 111532 (S.D.N.Y. Sep. 29,
2011)

e Exhibit 5: Proof of Claim No. 295 of Tide Natural Gas Storage II LP — signed under
penalty of perjury by John Laxmi, Secretary

e Exhibit 6: Proof of Claim No. 296 of Tide Natural Gas Storage I LP — signed under
penalty of perjury by John Laxmi, Secretary

e Exhibit 7: Proof of Claim No. 297 of Tide Natural Gas Storage II LP — signed under
penalty of perjury by John Laxmi, Secretary

e Exhibit 8: Proof of Claim No. 298 of Tide Natural Gas Storage I LP — signed under
penalty of perjury by John Laxmi, Secretary

Dated: New York, New York Respectfully submitted,
May 16, 2013

/s/ Craig H. Millet

Michael A. Rosenthal (MR-7006)

Craig H. Millet (admitted pro hac vice)
Jeremy L. Graves (admitted pro hac vice)
Matthew G. Bouslog (admitted pro hac vice)
GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

New York, New York 10166-0193
Telephone: (212) 351-4000

Facsimile: (212) 351-4035

ATTORNEYS FOR THE DEBTORS
AND DEBTORS IN POSSESSION
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EXHIBIT 1

NorTex LLC Purchase Agreement
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PURCHASE AGREEMENT
by and between
FALCON GAS STORAGE COMPANY, INC,,
and
ALINDA NATURAL GAS STORAGE I, L.P. AND

ALINDA NATURAL GAS STORAGE 11, L.P.

Dated as of March 15,2010
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PURCHASE AGREEMENT

This PURCHASE AGREEMENT (this “Agreement”), dated as of March 15, 2010, is
made and entered into by and between ALINDA NATURAL GAS STORAGE I, L.P, a
Delaware limited partnership (“Alinda I”’), and ALINDA NATURAL GAS STORAGE 1], L.P., a
Delaware limited partnership (“Alinda 1I”, and, together with Alinda I, each a “Purchaser” and
herein collectively referred to as the “Purchaser”), and FALCON GAS STORAGE COMPANY,
INC., a Delaware corporation (the “Seller”). The Purchaser and the Seller are sometimes
individually referred to herein as a “Party” and collectively as the “Parties.”

WITNESSETH:

WHEREAS, the Seller owns all of the issued and outstanding units (the “Units”) of
NorTex Gas Storage Company, LLC, a Delaware limited liability company (the “Company”);

WHEREAS, subject to the terms and conditions of this Agreement, the Purchaser desires
to purchase all of the Units from the Seller for the consideration set forth in this Agreement;

WHEREAS, at the Closing and subject to the terms and conditions of this Agreement,
Arcapita Bank, B.S.C.(¢), a joint stock company incorporated in the Kingdom of Bahrain, (the
“Guarantor”), shall execute a guaranty in the form attached as Exhibit A pursuant to which the
Guarantor will guarantee the performance of each obligation of Seller after the Closing under
this Agreement (the “Guaranty Agreement”);

WHEREAS, contemporaneously with the execution of this Agreement, each of Alinda
Infrastructure Fund I, L.P., a Delaware limited partnership, Alinda Infrastructure Parallel Fund I,
L.P., a Cayman Islands limited partnership, and Alinda Infrastructure Parallel Fund I-A, L.P., a
Cayman Islands limited partnership (collectively, the “Sponsors”), is executing an equity
contribution letter (the “Equity Contribution Letter””) and a guaranty pursuant to which the
Sponsors guarantee the performance of each obligation of the Purchaser hereunder (the “Alinda
Guaranty Agreement”); and

WHEREAS, the Parties desire to make certain representations, warranties and
agreements in connection with the transactions contemplated by this Agreement.

ARTICLE 1
CONSTRUCTION; DEFINITIONS

Section 1.1 Definitions. The following terms, as used herein, have the following
meanings:

“Affiliate” of any specified Person means any other Person directly or indirectly
Controlling or Controlled by or under direct or indirect common Control with such specified
Person. For the avoidance of doubt, Affiliates of the Seller shall include Arcapita Bank
B.S.C.(c).

NYC_IMANAGE-1124502.20
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“Audited Financial Statements” means the audited consolidated balance sheet of the
Company and its Subsidiaries as of March 31, 2009, the audited consolidated statements of
income, members’ equity and cash flows of the Company and its Subsidiaries for the twelve
(12)-month period then ended.

“Business” means as to the Company or any of its Subsidiaries, the direct or indirect
ownership and/or operation of the Facilities, the Company-Titled Real Property, the Company-
Titled Oil and Gas Leases, and the Wells, including the storage, injection, withdrawal and
production of Hydrocarbons.

“Business Day” means any day except Saturday, Sunday or any day on which banks are
generally not open for business in the city of Houston, Texas.

“CERCLA” means the United States Comprehensive Environmental Response,
Compensation and Liability Act and the rules and regulations promulgated thereunder.

“Claims Period” means the period during which a claim for indemnification may be
asserted hereunder by an Indemnified Party.

“Closing” means the consummation of the transactions contemplated by Article II, as set
forth in Section 8.1.

“Closing Date” means the date on which the Closing occurs.

“Closing Date Indebtedness” means all indebtedness of the Company and any of its
Subsidiaries, as of the Closing Date, with respect to borrowed money (other than intercompany),
notes payable, amounts outstanding under letter-of-credit facilities, and capital leases, including
any interest accrued thereon and prepayment penalties and expenses which would be payable if
such indebtedness were paid other than indebtedness arising under the letter-of-credit facility
issued by Barclays Bank PLC at the request of Worsham-Steed for the benefit of GDF SUEZ
Energy Marketing NA, Inc. “Code” means the United States Internal Revenue Code of 1986, as
amended.

“Company Ancillary Documents” means any certificate, agreement, document or other
instrument, other than this Agreement, to be executed and delivered by the Company or the
Seller in connection with the transactions contemplated hereby.

“Company Benefit Plan” means each Employee Benefit Plan under which the Company
or any of its Subsidiaries has any liabilities directly or indirectly.

“Confidential Information” means any data or information of the Company or any of its
Subsidiaries (including trade secrets) that is valuable to the operation of the Company’s or any of
its Subsidiaries’ business and not generally known to the public or competitors.

“Company-Titled Oil and Gas Leases” means any oil and gas lease, fee mineral interest,
oil, gas or mineral leasehold interest or other leasehold interest, sublease, mineral servitude,
license, concession, working interest, farm-out or farm-in right, royalty interest, overriding
royalty interest, net profits interest or other non-working or carried interest, rights of recoupment

23NYC_IMANAGE-1124502.203}
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or other similar instrument, right or interest in and to the Hydrocarbons in, on, under, and that
may be produced from the lands described in Schedule 4.6(c) or otherwise held in the name of
the Company or any of its Subsidiaries, including (a) any interest in any pooled or unitized area
in which any of the above described interests and rights are included and (b) any renewal,
amendment, ratification or extension of or related to the foregoing.

“Company-Titled Real Property” means the Leased Real Property, the Owned Real
Property and the Gas Storage Leases.

“Control” means, when used with respect to any specitfied Person, the power to direct the
management and policies of such Person, directly or indirectly, whether through the ownership
of voting securities, by contract or otherwise.

“Employee Benefit Plan” means (a) any plan, program or policy described in Section 3(3)
of ERISA (as determined without regard to whether such plan, program, or policy is subject to
ERISA) with respect to which a Person has any liabilities, direct or indirect, (b) any agreements
or other arrangements which provide benefits upon a termination of employment or retention of
employment with such Person or upon a change in control of such Person, (¢) each equity bonus,
equity ownership, equity option, equity purchase, equity appreciation rights, phantom equity or
other equity plan (whether qualified or nonqualified) with respect to which such Person has any
liabilities, direct or indirect, (d) each bonus or incentive compensation plan to which such person
has any liabilities, direct or indirect, and (e) each prerequisite or fringe benefit agreement or plan
with respect to which such Person has any liabilities, direct or indirect.

“Environmental Laws” means all Laws relating to protection of surface or ground water,
drinking water supply, soil, surface or subsurface strata or medium, or ambient air, pollution
control and Hazardous Materials.

“ERISA” means the United States Employee Retirement Income Security Act of 1974, as
amended, and the rules and regulations promulgated thereunder.

“ERISA_Aftiliate” means any Person (whether incorporated or unincorporated) that
together with the Company or any of its Subsidiaries would be deemed a “single employer”
within the meaning of Section 414 of the Code and Section 4001(b)(1) of ERISA, or that is a
member of the same “controlled group” as the Company and its Subsidiaries pursuant to
Section 4001(a)(14) of ERISA.

“Facilities”” means, collectively, the Hill-Lake Facility and the Worsham-Steed Facility.

“Falcon Conditions Notice Date” the date that the Seller notifies the Purchaser that it is
reasonably certain that all conditions to Closing set forth in Article VII that are not within the
control of the Purchasers will be satisfied without undue delay.

“Falcon Payable” means any and all amounts owed by the Company or any of its
Subsidiaries to the Seller, as recorded on the unaudited consolidated balance sheet of the
Company and its Subsidiaries as of the Closing Date.

33NYC_IMANAGE-1124502.203}
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“Falcon Receivable” means any and all amounts owed by the Seller to the Company or
any of its Subsidiaries, as recorded on the unaudited consolidated balance sheet of the Company
and its Subsidiaries as of the Closing Date.

“Final Closing Statement” means the Proposed Closing Statement as finally determined
in accordance with Section 3.5.

“Financial Statements” means, collectively, the Audited Financial Statements and the
Unaudited Financial Statements .

“GAAP” means generally accepted accounting principles as applied in the United States
of America, applied in a manner consistent with those used in preparing the Financial
Statements. For the avoidance of doubt if any alternative available under generally accepted
accounting principles as applied in the United States of America exists, the methodology used in
preparation of the Financial Statements will prevail.

“Gas Storage Lease” means any agreement or instrument granting the Company or any
Subsidiary the right to inject, store or withdraw Hydrocarbons underground, including all storage
easements constituting a part of the Facilities or outside the boundaries of the Facilities.

“Governmental Entity” means any federal, state or local or foreign government, any
political subdivision thereof or any court, administrative or regulatory agency, department,
instrumentality, body or commission or other governmental authority or agency, domestic or
foreign.

“Hazardous Materials” means any waste, pollutant, contaminant, hazardous substance,
toxic, ignitable, reactive or corrosive substance, hazardous waste, special waste, petroleum or
petroleum-derived substance or waste, or any constituent of any such substance or waste, the use,
handling or disposal of which by the Company or any of its Subsidiaries is in any way governed
by or subject to any Environmental Law.

“Hedging Adjustment” means an amount (expressed as a positive number if there is a net
amount owed to the Company and its Subsidiaries or as a negative number if there is a net
amount owed by the Company and its Subsidiaries) equal to the amount that would be paid or
received by the Company or any of its Subsidiaries under any interest rate or hedging or
derivative transaction to which the Company or any of its Subsidiaries is a party if such
transactions were to be closed out on the Closing Date.

“Hill-Lake” means Hill-Lake Gas Storage, LP, a Texas limited partnership.
“Hill-Lake Buffer Zone” means those lands, including both the surface and the mineral

estates thereof, which lie outside or beyond the aerial boundary of the Hill-Lake Original Unit
but which lands comprise a portion of the Hill-Lake Facility.

“Hill-Lake Facility” means a 12 Bcf depleted reservoir natural gas storage facility, which
includes both the Hill-Lake Original Unit and the Hill-Lake Buffer Zone, located in Eastland
County, Texas and all assets (whether tangible or intangible) related to the ownership, operation,
and maintenance thereof, including equipment, pipelines, compressor facilities and gas control
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facilities, and all improvements relating the ownership, operation, and maintenance of such plant
and associated equipment.

“Hill-Lake Original Unit” means the entire area covered by that certain Unit Agreement
dated April 1, 1962 and attached hereto as Exhibit B.

“HSR Act” means the United States Hart-Scott-Rodino Antitrust Improvements Act of
1976, as amended, and the rules and regulations promulgated thereunder.

“Hydrocarbons” means crude oil, natural gas, casinghead gas, condensate, sulphur,
natural gas liquids, plant products and other liquid or gaseous hydrocarbons produced in
association therewith, including coalbed methane and gas and CO,, and all other minerals of
every kind and character.

“Indemnified Party” means a Purchaser Indemnified Party or a Seller Indemnified Party.

“Intellectual Property” means all intellectual property rights, including: (a) all United
States and foreign patents and applications therefor and all reissues, divisions, renewals,
extensions, provisionals, continuations and continuations-in-part thereof; (b)all inventions
(whether patentable or not), invention disclosures, improvements, mask works, trade secrets,
manufacturing processes, test and qualification processes, designs, schematics, proprietary
information, know-how, technology, technical data and customer lists, and all documentation to
the extent embodying any of the foregoing throughout the world; (c) all works of authorship
(whether copyrightable or not), copyrights, copyright registrations and applications therefor
throughout the world; (d) all industrial designs and any registrations and applications therefor
throughout the world; (e) all Software; (f) all internet uniform resource locators, domain names,
trade names, logos, slogans, designs, trade dress, common law trademarks and service marks,
trademark and service mark and trade dress registrations and applications therefor throughout the
world; (g) all databases and data collections and all rights therein throughout the world; and
(h) all moral and economic rights of authors and inventors, however denominated, throughout
the world.

“Knowledge” means with respect to the Seller, when used with reference to a particular
fact, circumstance, event or other matter, the actual knowledge of each of the individuals listed
under “the Company” on Exhibit 1.1; provided, that solely for purposes of Sections 4.19 and
4.20, “Knowledge” shall include an obligation of due inquiry on such individuals.

“Laws” means all statutes, rules, codes, regulations, restrictions, ordinances, orders,
decrees, approvals, directives, judgments, injunctions, writs, awards and decrees of, or issued by,
all Governmental Entities.

“Leased Real Property” means those parcels of real property or portions thereof in which
the Company or any of its Subsidiaries holds a leasehold interest for a term of not less than two
(2) years (together with those fixtures and improvements thereon which are included in the terms
of the leases therefor), excluding Company-Titled Oil and Gas Leases or Gas Storage Leases.
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“Lender Fee” means all costs or expenses reasonably incurred by the Purchaser, the
Company, the Company’s lenders or any of their respective Affiliates as a result of the
transactions contemplated hereby, other than the repayment in full of such indebtedness.

“Licenses” means all notifications, licenses, permits (including environmental,
construction and operation permits), franchises, certificates, approvals, exemptions,
classifications, registrations and other similar documents and authorizations issued by any
Governmental Entity, and applications therefor.

“Liens’ mean all mortgages, liens, pledges, security interests, charges, claims, restrictions
and encumbrances of any nature whatsoever, including all proxies, voting trusts, obligations,
undertakings or any other restriction on the title and transfer of any nature whatsoever.

“Material Adverse Effect” means any state of facts, conditions, change, event, effect or
occurrence (when taken together with all other states of fact, conditions, changes, events, effects
or occurrences) that (i) is, or would reasonably likely to be, individually or in the aggregate,
materially adverse to the condition (financial or otherwise), business, results of operations,
properties, assets or liabilities of the Company and its Subsidiaries taken as a whole or (ii) would
reasonably be expected to make the satisfaction of the conditions set forth in Sections 7.1, 7.2 or
7.3 unlikely; provided, however, that a Material Adverse Effect shall not include any states of
fact, conditions, changes, events, effects or occurrences arising out of or attributable to (a) a
downturn in general economic, business or regulatory conditions, (b) the industries and markets
in which the Company and its Subsidiaries operate including changes in the prevailing prices for
crude oil, natural gas or natural gas liquids or condensate, (c)the United States or world
economies or securities or financial markets, (d) earthquakes, hostilities, acts of war or terrorism,
(e) the execution or delivery of this Agreement or the transactions contemplated hereby or the
public announcement thereof, (f) the failure of the Seller, the Company or any Subsidiary to
meet any of its internal projections, or (g) applicable Laws or accounting rules; provided,
however, that the exceptions provided in clauses (a), (b) and (c) shall only apply so long as and
to the extent that the state of facts, change, event, effect or occurrence does not affect the
Company in a materially disproportionate manner when compared to the effect of such state of
facts, change, event, effect or occurrence on other Persons in the industry in which the Company
and its Subsidiaries operate.

“Office Lease” means the San Felipe Office Lease, by and between TPG-San Felipe
Plaza, L.P. and Falcon Gas Storage Company, Inc., dated as of April 3, 2006, as amended, by the
First Amendment to Lease Agreement between TPG-San Felipe Plaza, L.P., and Falcon Gas
Storage Company, Inc. dated March 27, 2007, the Second Amendment to Lease Agreement
between TPG-San Felipe Plaza, L.P., and Falcon Gas Storage Company, Inc. dated January 8,
2008, the Third Amendment to Lease Agreement between TPG-San Felipe Plaza, L.P., And
Falcon Gas Storage Company, Inc. dated August 7, 2008, the Letter Agreement dated as of
November 30, 2008 and the Letter Agreement dated as of November 29, 2009.

“Ordinary Course” means the ordinary course of business consistent with the past
practices of the Company and its Subsidiaries.

63NYC_IMANAGE-1124502.203}



12-110C6sshll: 1Dav-NEE? 1-Kiléd/03)beilidenERteied GBEBOB2U7 106: FagdViEBnoD62ument
Pg 15 of 246

“Owned Real Property” means parcels of real property held in fee not constituting part of
the severed mineral estate by the Company or any of its Subsidiaries (together with all fixtures
and improvements thereon), including any easements other than those constituting the Company-
Titled Oil and Gas Leases or Gas Storage Leases.

“Permitted Liens” means (a) Liens for Taxes not yet due and payable; (b) Liens of
landlords with respect to Leased Real Property; (c) Liens of carriers, warehousemen, mechanics,
materialmen, and repairmen incurred in the Ordinary Course and not yet delinquent; (d) in the
case of Company-Titled Real Property, in addition to items (a) and (b), zoning, building, or other
restrictions, variances, covenants, rights of way, encumbrances, easements and other minor
irregularities in title, none of which, individually or in the aggregate, would have a Material
Adverse Effect or the present use of or occupancy of the affected parcel by the Company or any
of its Subsidiaries; (e)liens securing the Closing Date Indebtedness as disclosed in
Schedule 1.1(b) (to the extent terminated on the Closing Date upon payment in full of the
Closing Date Indebtedness); (f)in the case of Intellectual Property, third party license
agreements entered into in the Ordinary Course; and (g) liens incurred in connection with capital
lease obligations of the Company or any of its Subsidiaries as set forth in Schedule 1.1(b) under
the caption “Permitted Liens”.

“Person” nicans, any individual, corporation, partnership, joint venture, limited liability
company, trust, unincorporated organization, other entity or Governmental Entity.

“Purchaser Ancillary Documents” means any certificate, agreement, document, or other
instrument, other than this Agreement, to be executed and delivered by the Purchaser in
connection with the transactions contemplated hereby.

“Purchaser Indemnified Parties” means the Purchaser and its Affiliates (which, following
the Closing, shall include the Company and its Subsidiaries), each of their respective officers,
directors, employees, agents and representatives and each of the heirs, executors, successors and
assigns of any of the foregoing.

“Release” means, with respect to any Hazardous Material, any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping or disposing
into any surface or ground water, drinking water supply, soil, surface or subsurface strata or
medium, or the ambient air.

“Seller Indemnified Parties” means the Seller and its Affiliates, each of their respective
officers, directors, agents and representatives, and each of the heirs, executors, successors and
assigns of any of the foregoing.

“Software” means all computer software programs, together with any error corrections,
updates, modifications, or enhancements thereto, in both machine-readable form and human-
readable form.

“Subsidiary” means any Person of which the Company (or other specified Person) shall
own directly or indirectly through a Subsidiary, a nominee arrangement or otherwise at least a
majority of the outstanding capital stock (or other shares of beneficial interest) entitled to vote
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generally or otherwise have the power to elect a majority of the board of directors or similar
governing body or the legal power to direct the business or policies of such Person.

“Tangible Personal Property” means all machinery, mobile or otherwise, equipment,
vehicles, pumps, fittings, tools, furniture or furnishings, meter equipment, and other tangible
movable property located on the lands on which the Facilities are located or purchased by any
Company or any of its Subsidiaries specifically for use or consumption exclusively at any
Facility, including assets temporarily off-site for repair or other purposes or being shipped to any
Project Company and including the property listed on Schedule 4.24.

“Targeted Working Capital” means Four Million Dollars ($4,000,000.00).

“Taxes” means all (a)income, franchise, gross margin, capital stock, real property,
personal property, tangible, withholding, employment, payroll, social security, social
contribution, unemployment compensation, disability, transfer, sales, use, excise, gross receipts,
value-added, severance and all other taxes of any kind imposed by any Governmental Entity,
whether disputed or not, and any related interest, additions to tax, or penalties imposed by any
Governmental Entity and (b) liability for Taxes described in (a) of any other Person imposed by
Law (including Treasury Regulation section 1.1502-6), by contract or otherwise.

“Tax Return” means any report, return, declaration or other information supplied or
required to be supplied to a Governmental Entity in connection with Taxes, including estimated
returns and reports of every kind with respect to Taxes.

“Termination Date” means the date prior to the Closing, if any, when this Agreement is
terminated in accordance with Article IV.

“Transaction Expenses” means the legal, accounting, financial advisory and other third
party advisory or consulting fees and other expenses incurred by the Seller or any of its
Subsidiaries in connection with the transactions contemplated by the Agreement and other
related matters including the D&O Tail Premium. Notwithstanding the foregoing, Transaction
Expenses shall not include any fees or expenses incurred by the Company or its Subsidiaries in
connection with any financing required by the Purchaser in connection with the transactions
contemplated hereby.

“Treasury Regulations” means the Income Tax Regulations promulgated under the Code.

“Unaudited Financial Statements’” means the unaudited consolidated balance sheet of the
Company and its Subsidiaries as of December 31, 2009, the unaudited consolidated statements of
income, members’ equity and cash flows of the Company and its Subsidiaries for the nine (9)-
month period then ended.

“Wells” means any and all oil, condensate, natural gas or combination wells, gas storage
injection and withdrawal wells, observation wells, water source wells and water and other types
of injection or disposal wells and systems located on any Company-Titled Oil and Gas Lease or
any Company-Titled Real Property, whether producing, non-producing, permanently or
temporarily plugged and abandoned, and whether or not fully described on Schedule 4.6(d),
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owned by the Company or its Subsidiaries, or for which the Company or any Subsidiary has
regulatory responsibility.

“Worsham-Steed” means Worsham-Steed Gas Storage, LP, a Texas limited partnership.

“Worsham-Steed Facility” means a 23 Bcf depleted reservoir natural gas storage facility
located on Jack County, Texas and all assets (whether tangible or intangible) related to the
ownership, operation, and maintenance thereof, including equipment, pipelines, compressor
facilities and gas control facilities, and all improvements relating the ownership, operation, and
maintenance of such plant and associated equipment.

Section 1.2 Construction. Unless the context of this Agreement otherwise clearly
requires, (a) references to the plural include the singular, and references to the singular include
the plural, (b) references to one gender include the other gender, (c)the words “include,”
“includes” and “including” do not limit the preceding terms or words and shall be deemed to be
followed by the words “without limitation,” (d)the terms “hereof, “herein,” “hereunder,”
“hereto” and similar terms in this Agreement refer to this Agreement as a whole and not to any
particular provision of this Agreement, (e)the terms “‘day” and “days” mean and refer to
calendar day(s) and (f) the terms “year” and “years” mean and refer to calendar year(s). Unless
otherwise set forth herein, references in this Agreement to a particular Law means such Law as
amended, modified, supplemented or succeeded, from time to time and in effect at any given
time. All Article, Section, Exhibit and Schedule references herein are to Articles, Sections,
Exhibits and Schedules of this Agreement, unless otherwise specified. This Agreement shall not
be construed as if prepared by one of the Parties, but rather according to its fair meaning as a
whole, as if all Parties had prepared it.

Section 1.3 Other Definitions. Each of the following terms is defined in the
Section set forth opposite such term:

Term Section
AABTCCINETIL . cmnnsemmonrnvmessnsns doidiisstinanasansrassnsns sensmsmmsmsnaassbisi fbiininsininonsmrasemenssanssanss Preamble
FN 1 £ N SRR Preamble
AN Tttt e e Preamble
Alinda Guaranty Agreement .........ccueeiiieiienrieiaieeeiaeerreereesseesseeeeesaeesrneenees Recitals
Fo X551 1¢ 1 (5] NPT R——— 3.5(e)
7 [ DS T ] 3.5(a)
Cash SUIPIUS ...ttt 3.5(a)
Claims Period Expiration Date ..........ccooviiiiiiiiinieiie e 10.4
ClLOSING CASN ...t et 3.5(a)
Closing Date CertifiCate..........coovuieiiiiiiieiieeiieiiiee e s 3.2
Closing Date Expense Staterient Fees, o v msno s 32
Closing Date Net Worling Capital ... s i smasmsass sonissmmssssissssios 3.5(a)
COMPANY ...ttt ettt s saae e et et enbeesanas Preamble
CompPany CONACES......veiiriereiiiieeiieeriie et eeee e e et e e e sereeeebe e e seneeans 4.14(a)
D&O Tail PremiUm........cocciiiiiiiiiiiiiciiee it e e e 6.11(b)
Equity Contribution Letter............ovviiiiiiiiieeiieiieeiceee e Recitals
Estimated. CloSing Cashi. cuawmoissmmonsvsrnmimissn s nsaman i imsn o 3.5(a)
Estimated Working Capital..........cccoociiiiiiiiniiicnieieeee e 3.5(a)
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EXPIration Date .........ccocoiiiiiiiiiiieieeie et 9.1(d)
Final Closing Statement ........ccccceeiuiiiiiiieeeieee it s eee e 3.5(d) or 3.5(e)
Fittall SHOTERALL ..o cimemssmosnamssnimns oo mumsenimssssnmnscns ossnss swumssss oosmsss sssiis ssnevss is 3.5(a)
FINAl SUMPIUS ..ottt st s s n 3.5(a)
FINANCINE. .. .viiiiiiiiiiie sttt e e s e e e e e eee e e s et eaaabae e e e s nnneaeennns 5.4
Fundamental Representations ..........c.ccovvievieienieiiiciicnicnre e 10.4
GUATANTOT ..ttt ettt e e sa e e s et e nmee e saba e s ebeaeameaaennes Recitals
GUATANTY A BTN s sunuenssunnssmssnmsarmennssnmssss e s oS s 45 AR Recitals
Hedging Close=00t DOGCIITICIIES .. .xu.enss isinssnss 55 s558he b ansnansinnessssss st sins nmenn 7.2(e)
Hedging Transaction .......ccccooiuieeiciiminie et s 4.8(b)
Indemnifying Party .......coooiiiiiiiecie et s 10.3(a)
LLC COMVETSIONS ...eviiiiiiieetiieeitee sttt e st e snet e e resenteesaeseeanesaesee s bbb eeennnee s 6.10(h)
INO-HITE PeriOd ..ot 6.14
No=-SolieHation: PEIIOMA w.uwemmmmmmmmncmmssnssn s s s s 6.14
Pty oot et s e e e nanae e nnn Preamble
PaATTIES et e e e an Preamble
Pay Ot LetteIS . c.eiiiitiiiiie ettt s e 7.2(e)
Post-Closing Company Benefit Plans...........ccoceeveriinienininiennccee e 6.9(a)
Post-Closing Lease INAETNILY wuuemummemmmsomsos i wmms s mssmmism 6.15
SUBBIATATY T BBEEB i vamsn comms osnocess oimnniss oo sweite o s 555085 0RHHRS 8 b 5554 S48 55 TS G 6.15
Proposed Closing Statement ...........c.ccveiviieeiiieieeiiie e 3.5(b)
Protected PersOm.........cccoiiiiiiiiiiiiie e 6.14
PUIChaSe PTICE....cooeiiiiiee e e 3.1
PUTCRASET ....conitiiete ettt s Preamble
PUrchaser BAsket ..cuusssmssmomssunsnsnmon oo @i asssiass e s 10.5
PUTCASEE LOSTES . coiisinaiunrmoanmennnnsss sasons ssisissi s o dbimaibih dninanens smssssishhbiciisisodiniinmmms 10.1
Reasonable OpPerator.......c..ciiiuiiiriiiiiiicreiien ettt ser e s e Article [
RelEases Of LICMN ......ccicuiiiiiiiiiaiie ettt ettt e sae e 7.2(e)
Required Percentages........ccocoeviieiiiiiiniciniene et 3.7(b)
Required Percentage of Mineral Rights.........cocoioiiiiiniiiinninicienecee 3.7(c)(i1)
Required Percenitage of Real Properiy. e s smmmmssussnsssmas i 3.7(c)(1)
SECUTTHIES ACE...oiiiiieiieie ettt st e et e e te e sra e e ereee e esbeeeenseee e 5.6
Seller Lease RElease .........cocuviiiiiiieiiiiiieiiie et 6.15
ST LLOSSES -.vveeveririrtiieieiieiestieeiterieeabeestae s e et e et e e et e ste e et e sbessresnbeaenneeene 10.2
Seller Plan.................... R 6.8(a)
S IOV OO s svmmmsmsisovms s i 5 A A RS A 53 43S A RSSO S S6558 Recitals
BUBSTIIATY T EBEER . v cosimarivsnsoniniismsisss s s s i 58 5535455 55 S5 H00E o REas Ao N 352 6.15
Uninterested Accounting FirM.........occoviriireeiiiiiieeeeecee e 3.5(e)
UUBIES 1ttt e ettt e s e et e s bt e et e et e e esae e e sae e e sabanaea Recitals
Working Capital DefiCit.........coooiiiiiieiiiieiinee e 3.5(a)
Working Capital SUIPIUS.......coiiiiiiiiii e 3.5(a)

Section 1.4  Accounting Terms. All accounting terms not specifically defined herein
shall be construed in accordance with GAAP.

[03NYC_IMANAGE-1124502.203}



12-110C6ésshll: 1Dav-NER? 1-Riléd/0500ei13 e nEBeded G8EB082147 106 : FagdiaindD62ument
Pg 19 of 246

ARTICLE 11
PURCHASE AND SALE

Section2.]  Agreement to Purchase and Sell. Subject to the terms and conditions of
this Agreement, at the Closing, the Seller shall sell, transfer and deliver to the Purchaser, and the
Purchaser shall purchase and acquire from the Seller, the Units, free and clear of all Liens other
than Permitted Liens, in exchange for the payment of the Purchase Price as set forth in
Article II1.

ARTICLE III
PURCHASE PRICE; ADJUSTMENTS

Section 3.1  Purchase Price. The aggregate cash amount to be paid by the Purchaser
(the “Purchase Price”) shall be an amount equal to (a) Five Hundred Fifteen Million Dollars
($515,000,000.00), plus (b) the amount of the Estimated Closing Cash, if any, plus (c) the
amount of the Estimated Working Capital, minus (d) the Closing Date Indebtedness, plus (e) the
Hedging Adjustment, minus (f) the aggregate amount of all Transaction Expenses (to the extent
not paid prior to the Closing Date), minus (g) only if the Purchaser, on behalf of the Company,
and with equity or debt capital contributed or provided to the Purchaser only from or guaranteed
by the Sponsors, pays at Closing the aggregate amount of Closing Date Indebtedness in
accordance with Section 3.4(a), Ten Million Dollars ($10,000,000.00) minus (h) the Targeted
Working Capital; provided, however, there shall be no duplication in any of such additions or
reductions. The Purchaser shall bear any and all amount of any Lender Fee.

Section 3.2  Closing Date Certificate. Not less than five (5) Business Days prior to the
Closing Date, the Seller shall deliver to the Purchaser a statement from the Seller (the “Closing
Date Certificate”) signed by the Chief Financial Officer or the President (on behalf and in the
name of the Seller) which sets forth, (a) the amount of the Closing Date Indebtedness, (b) by
payee, the aggregate amount of the Transaction Expenses as of the Closing Date, detailing the
amount of Transaction Expenses paid to date and the amount of outstanding Transaction
Expenses as of the Closing Date as shown on the Closing Date Certificate (the “Closing Date
Expense Statement Fees”), (c) the Estimated Closing Cash, (d) the Estimated Working Capital,
and (e) the Hedging Adjustment.

Section 3.3  Payment of Purchase Price. On the Closing Date, the Purchaser shall pay
or cause to be paid to the Seller an amount equal to the Purchase Price (utilizing, as the
adjustments, the amounts set forth in the Closing Date Certificate).

Section 3.4  Payment of Other Amounts Payable at Closing. On the Closing Date, the
Purchaser shall:

(a) Unless the Purchaser, in its sole discretion, seeks and obtains all consents
and waivers to retain all Closing Date Indebtedness, pay, on behalf of the Company, to
such account or accounts as the Company specifies to the Purchaser in writing at least
two (2) Business Days prior to the Closing Date, the aggregate amount of the Closing
Date Indebtedness;
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(b) on behalf of the Seller, pay to such account or accounts as the Seller
specifies to the Purchaser in writing at least two (2) Business Days prior to the Closing
Date, the aggregate amount of the Transaction Expenses, in each case to the extent not
paid prior to the Closing Date; and

Section 3.5  Closing Date Cash Calculation; Adjustment of Purchase Price.

(a) Definitions. For purposes of this Section 3.5:

(1) “Cash Deficit” means the amount, if any, by which the Closing
Cash is less than the Estimated Closing Cash.

(i1) “Cash Surplus” means the amount, if any, by which the Closing
Cash is greater than the Estimated Closing Cash.

(1i1))  “Closing Cash” means the cash of the Company and its
Subsidiaries, as determined in accordance with GAAP, as of 11:59 p.m. (central
time) on the Closing Date less (A) the aggregate amount of checks or drafts of the
Company or any of its Subsidiaries outstanding as of 11:59 p.m. (central time) on
the Closing Date (to the extent such amounts have been relieved from accounts
payable and other than payments of the amounts specified in Section 3.3 or
Section 3.4) plus (B) checks received by the Company and its Subsidiaries but not
posted as of 11:59 p.m. (central time) on the Closing Date and (C) exclusive of
any cash delivered by the Purchaser pursuant to Section 3.3 or Section 3.4,
provided, however, that there shall be no duplication with respect to any such
additions or deductions in determining Closing Cash.

(iv)  “Closing Date Net Working Capital” means the current assets of
the Company and its Subsidiaries on a consolidated basis (not including Closing
Cash, derivative assets, and all amounts relating to prepaid, accrued, current and
deferred income, profits, margins and similar Taxes) less the current liabilities of
the Company and its Subsidiaries on a consolidated basis (not including
derivative liabilities, accrued, current and deferred income, profits margins and
similar taxes, Indebtedness or any of the amounts paid pursuant to Section 3.4) as
of 11:59 p.m. (central time) on the Closing Date prepared in accordance with
GAAP, as modified in accordance with the guidelines set forth on Exhibit 3.5(a)
and on a basis that excludes any changes or transactions resulting from this
Agreement.

(v) “Estimated Closing Cash” means the estimate of the Closing Cash
as set forth in the Closing Date Certificate.

(vi)  “Estimated Working Capital” means the estimate of the Closing
Date Net Working Capital as set forth in the Closing Date Certificate.

(vit)  “Final Shortfall” means the amount, if any, by which (A) the sum
of (1) the Working Capital Deficit, if any, and (2) the Cash Deficit, if any,

123NYC_IMANAGE-1124502.203}



12-110C6sshll: 1Dav-NEE? 1-Kiléd/03)beilidenERteied GBEBOB2U7 106: FagdViEdnoD62ument
Pg 21 of 246

exceeds (B) the sum of (1) the Working Capital Surplus, if any, and (2) the Cash
Surplus, if any.

(viii) “Final Surplus”” means the amount, if any, by which (A) the sum of
(1) the Working Capital Surplus, if any, and (2) the Cash Surplus, if any, exceeds
(B) the sum of (1) the Working Capital Deficit, if any, and (2) the Cash Deficit, if
any.

(ix)  “Working Capital Deficit” means the amount, if any, by which the
Closing Date Net Working Capital is less than the Estimated Working Capital, as
reflected on the Final Closing Statement.

(x) “Working Capital Surplus” means the amount, if any, by which the
Closing Date Net Working Capital is greater than the Estimated Working Capital,
as reflected on the Final Closing Statement.

(b) No later than forty-five (45) days following the Closing Date, the
Purchaser shall prepare and deliver to the Seller the draft closing statement of the
Company as of the Closing Date (the “Proposed Closing Statement”) which shall
include a calculation of each of the Closing Date Net Working Capital, the Working
Capital Surplus, if any, the Working Capital Deficit, if any, the Closing Cash, the Cash
Deficit, if any, the Cash Surplus, if any, the Final Shortfall, if any, and the Final
Surplus, if any.

(c) The Seller shall have thirty (30) days following receipt of the Proposed
Closing Statement during which to notify the Purchaser of any dispute of any item
contained in the Proposed Closing Statement, which notice shall set forth in reasonable
detail the basis for such dispute. At any time within such thirty (30)-day period, the
Seller shall be entitled to agree with any or all of the items set forth in the Proposed
Closing Statement.

(d) If the Seller does not notify the Purchaser of any such dispute within
such thirty (30)-day period, or notifies the Purchaser of its agreement with the
adjustments in the Proposed Closing Statement prior to the expiration of the thirty (30)-
day period, the Proposed Closing Statement prepared by the Purchaser shall be deemed
to be the “Final Closing Statement.”

(e) If the Seller does notify the Purchaser of any such dispute within such
thirty (30)-day period, the Final Closing Statement shall be resolved as follows:

(1) The Purchaser and the Seller shall cooperate in good faith to
resolve any such dispute as promptly as possible.

(i1) In the event the Purchaser and the Seller are unable to resolve any
such dispute within fifteen (15) days (or such longer period as the Purchaser and
the Seller shall mutually agree in writing) of notice of such dispute, such dispute
and each Party’s work papers related thereto shall be submitted to, and all issues
having a bearing on such dispute shall be resolved by an independent national
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accounting firm that has not performed work for either the Company or any of its
Subsidiaries, the Seller, the Guarantor, the Purchaser or any of their respective
Affiliates within the past two (2) years (any such firm, an “Uninterested
Accounting Firm”), (A) the initial Uninterested Accounting Firm which shall be
Deloitte & Touche LLP or (B)in the event such accounting firm identified in
(A)is unable or unwilling to take such assignment, another Uninterested
Accounting Firm mutually agreed upon by the Purchaser and the Seller (such
identified Uninterested Accounting Firm shall be referred to herein as the
“Arbitrator”). Such resolution shall be final and binding on the parties, be based
solely on presentations of the Purchaser and the Seller and not on the Arbitrator’s
independent review, shall be limited to only those matters in dispute, shall affirm
in all respects the presentations of only one party, and reject in all respects the
presentations of the other. The Arbitrator shall use commercially reasonable
efforts to complete its work within thirty (30) days following its engagement. The
fees, costs and expenses of the Arbitrator shall be paid one-half (1/2) by the
Purchaser and one-half (1/2) by the Seller.

(ili)  The Purchaser and the Seller jointly shall revise the Proposed
Closing Statement and the calculation of Closing Date Net Working Capital, the
Working Capital Surplus, if any, the Working Capital Deficit, if any, the Closing
Cash, the Cash Deficit, if any, the Cash Surplus, if any, the Final Shortfall, if any,
and the Final Surplus, if any, as appropriate to reflect the resolution of the Seller’s
objections (as agreed upon by the Purchaser and the Seller or as determined by the
Arbitrator) and the Purchaser shall deliver it to the Seller within three (3) days
after the resolution of such objections. Such revised balance sheet shall be the
“Final Closing Statement.”

() For purposes of determining the information on the Final Closing
Statement, the Parties may take into consideration all facts which are known prior to the
final determination of the Final Closing Statement.

(g2) To the extent there is a Final Surplus on the Final Closing Statement, the
Purchaser shall pay the Seller the amount of the Final Surplus by wire transfer of
immediately available funds within twelve (12) Business Days after the Purchaser’s
delivery of the Final Closing Statement to the Seller to an account designated by the
Seller.

(h)  To the extent there is a Final Shortfall on the Final Closing Statement,
the Seller shall pay the Purchaser the amount of the Final Shortfall by wire transfer of
immediately available funds within twelve (12) Business Days after the Purchaser’s
delivery of the Final Closing Statement to the Seller to an account designated by the
Purchaser.

Section 3.6  Purchase Price Allocation. The Purchaser shall prepare a proposed
allocation of the purchase price (as determined for U.S. federal income tax purposes) among the
assets of the Company and its Subsidiaries in accordance with Section 1060 of the Code and the
Treasury Regulations thereunder (and any similar provision of state, local or non-U.S. law, as
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appropriate). The Purchaser shall deliver such proposed allocation to the Seller within ninety
(90) days following the Closing Date for Seller’s approval. The Seller shall have thirty (30) days
following the receipt of the proposed allocation during which to notify the Purchaser of any
dispute concerning the proposed allocation, which notice shall set forth in reasonable detail the
basis for dispute. The Purchaser and the Seller shall work in good faith to resolve any such
disputes. If the Purchaser and the Seller are unable to resolve any such dispute within
fifteen (15) days (or such longer period as the Purchaser and the Seller shall mutually agree in
writing) of notice of such dispute, such dispute shall be resolved by the Arbitrator (as selected
under the procedure described in Section 3.5(e) if not previously selected), which shall resolve
any issue in dispute as promptly as practicable and in accordance with the procedures and subject
to provisions regarding the decision of the Arbitrator set forth in Section 3.5(e). The
determination by the Arbitrator shall be final, conclusive and binding on the parties. The fees,
costs and expenses of the Arbitrator shall be paid in the same manner as in Section 3.5(e). The
Purchaser and the Seller and their Affiliates shall report, act and file Tax Returns (including, but
not limited to, Internal Revenue Service Form 8594) in all respects and for all purposes
consistent with the allocation, as finally determined pursuant to this Section 3.6. The Seller shall
prepare, execute, file and deliver all such documents, forms and other information as the
Purchaser may reasonably request to prepare such allocation. Neither the Seller nor the
Purchaser shall take any position (whether in audits, Tax Returns or otherwise) that is
inconsistent with such allocation unless required to do so by applicable Law.

ARTICLE 1V
REPRESENTATIONS AND WARRANTIES OF THE SELLER

The Seller represents and warrants to the Purchaser as follows as of the date hereof and as
of the Closing Date:

Section4.1  Organization. The Company and each of its Subsidiaries is a limited
liability company or other entity duly organized, validly existing and in good standing under the
laws of the jurisdiction of its organization set forth on Schedule 4.1. The Company and each of
its Subsidiaries is duly qualified to transact business as a foreign limited liability company or
other organization, as applicable, and is in good standing in each other jurisdiction in which the
ownership or leasing of its properties or assets or the conduct of its business requires such
qualification, except where the failure to so qualify or to be in good standing has not had and
would not reasonably be expected to result in a Material Adverse Effect. The Seller has
heretofore made available to the Purchaser correct and complete copies of the organizational
documents of the Company and each of its Subsidiaries as currently in effect and the
organizational record books, as applicable, with respect to actions taken by its governing body,
as applicable.

Section4.2  Authorization. The Company and each of its Subsidiaries, as applicable,
has the right, power, and capacity to execute and deliver each Company Ancillary Document to
which such Company is a party and to perform its obligations thereunder and to consummate the
transactions contemplated thereby. As of the Closing Date, the Company Ancillary Documents
shall be duly executed and delivered by the Company or the Seller, as applicable, and shall
constitute the valid and binding agreements ot the Company, enforceable against the Company in
accordance with their respective terms, except as such enforceability (a) may be limited by
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bankruptcy, insolvency, moratorium or other similar Laws affecting or relating to enforcement of
creditors’ rights generally, and (b)is subject to general principles of equity (regardless of
whether enforceability is considered in a proceeding at law or in equity).

Section 4.3  Capitalization. Schedule 4.3 accurately and completely sets forth the
capital structure of the Company and each of its Subsidiaries, as ot the date hereof, including the
number of Units of the Company and number of units, membership interests or shares of each of
its Subsidiaries which are authorized and which are issued and outstanding. All of the issued and
outstanding Units of the Company and units, membership interests or shares of each of its
Subsidiaries are duly authorized, validly issued, fully paid, and held of record by the Seller or the
Company in the amounts set forth on Schedule 4.3, are not subject to any right of rescission,
right of first refusal or preemptive right, and have been offered, issued, sold and delivered by the
Company or its Subsidiaries in compliance with all requirements of applicable Laws and all
requirements set forth in applicable Company Contracts. There is no liability for dividends
accrued and unpaid by the Company or its Subsidiaries. Except as disclosed on Schedule 4.3:
(a) no equity interests of the Company or any of its Subsidiaries are reserved for issuance;
(b) there are no outstanding options, warrants, rights, calls, commitments, conversion rights,
rights of exchange, subscriptions, claims of any character, agreements, obligations, convertible
or exchangeable securities or other plans or commitments, contingent or otherwise, relating to
the equity interests of the Company or any of its Subsidiaries other than as contemplated by this
Agreement and (c) there are no legally binding agreements of the Company, any of its
Subsidiaries, the Seller, or any other Person to purchase, redeem or otherwise acquire any equity
interests of the Company or any of its Subsidiaries, or securities or obligations of any kind
convertible into equity interests of the Company or any of its Subsidiaries.

Section4.4  Subsidiaries. Schedule 4.4 sets forth a complete and correct list of each
Subsidiary of the Company. The Company owns, directly or indirectly, all of the issued and
outstanding equity interests of each of its Subsidiaries, free and clear of all Liens other than
Liens related to the Closing Date Indebtedness and limitations imposed by federal and state
securities Laws. Except as set forth on Schedule 4.4, neither the Company nor any of its
Subsidiaries owns, directly or indirectly, any capital stock or other equities, securities or interests
in any other corporation or in any limited liability company, partnership, joint venture or other
entity.

Section4.5  Absence of Restrictions and Conflicts. The execution, delivery and
performance of this Agreement and the Company Ancillary Documents, the consummation of
the transactions contemplated hereby and thereby, and the fulfillment of and compliance with the
terms and conditions hereof and thereof, do not or will not (as the case may be), with the passing
of time or the giving of notice or both, violate or conflict with in any material respect, constitute
a material breach of or a material default under, result in the loss of any material benefit under,
permit the acceleration of any material obligation under or create in any party the right to
terminate, modify or cancel in any material respect, (a) any material term or provision of the
charter documents of the Company or any of its Subsidiaries, (b) except as indicated on
Schedule 4.14(a), any Company Contract, (c) any material judgment, decree or order of any
Governmental Entity to which the Company or any of its Subsidiaries is a party or to the Seller’s
Knowledge, by which the Company, any of its Subsidiaries or any of their respective properties
are bound, or (d) any material Law or arbitration award applicable to the Company or any of its
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Subsidiaries. No material consent, approval, order or authorization of, or registration,
declaration or filing with, any Governmental Entity is required with respect to the Company or
any of its Subsidiaries in connection with the execution, delivery or performance of this
Agreement or the Company Ancillary Documents or the consummation of the transactions
contemplated hereby or thereby, except as required by the HSR Act or as required by an
agreement with a Governmental Entity regarding natural gas storage facilities as indicated on
Schedule 4.14(a).

Section 4.6  Real Property.

(a) Schedule 4.6(a) sets forth a correct and complete list of the Owned Real
Property and the Leased Real Property.

(b) Schedule 4.6(b) sets forth a correct and complete list of the Company-
Titled Oil and Gas Leases.

(©) Schedule 4.6(c) sets forth a correct and complete list of Gas Storage
Leases owned by the Company or its Subsidiaries.

(d) Schedule 4.6(d) sets forth a correct and complete list of the Wells.

(e) Except as set forth in Schedule4.6(a), Schedule4.6(b) and
Schedule 4.6(c) the Company owns or leases no other real property interests or mineral
interests.

(H Each of Worsham-Steed and Hill-Lake is a “storer” as defined under Tex.
Nat. Res. Code Ann. § 91.173(6).

(g) To the Knowledge of the Company, there are no preferential rights to
purchase or similar rights or restrictions on assignment, including requirements for
consents from third parties to assignment, affecting any Company-Titled Oil and Gas
Lease or the Wells that would be applicable to the transactions contemplated hereby.

Section 4.7  Condition of Equipment. The equipment owned or leased by the
Company or its Subsidiaries, including equipment or used in connection with the Company-
Titled Oil and Gas Leases, the Wells, and the Facilities is, taken as a whole, in a condition that is
reasonably adequate, subject to normal wear and tear, for normal operations or use in the
Ordinary Course in accordance with standard industry practice in the areas in which such
equipment is operated or used, except to the extent the same would not individually or in the
aggregate have a Material Adverse Effect.

Section 4.8  Prepayments; Hedging; Calls. Except as set forth in Schedule 4.8:

(a) neither the Company nor any of its Subsidiaries has any outstanding
obligations for the delivery of Hydrocarbons attributable to any of the Company-Titled
Oil and Gas Leases in the future on account of prepayment, advance payment, take-or-
pay or similar obligations without then or thereafter being entitled to receive full value
therefore at the prevailing market price at the time of delivery;
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(b) neither the Company nor any of its Subsidiaries is bound by any futures,
hedge, swap, collar, put, call, floor, cap, option or other contract that is intended to
benefit from, relate to or reduce or eliminate the risk of fluctuations in the price of
commodities, including Hydrocarbons, interest rates, currencies or securities (each, a
“Hedging Transaction”); and

(c) no Person has any call upon, option to purchase or similar right to
purchase any portion of the Hydrocarbons from the Company-Titled Oil and Gas Leases
at a price less than the prevailing market price at the time of delivery.

Section 4.9  Financial Statements. Complete and accurate copies of the Financial
Statements have been made available to the Purchaser. The Financial Statements have been
prepared from, and are in accordance with, the books and records of the Company and its
Subsidiaries, which books and records have been maintained on a basis consistent with the past
practice of the Company and its Subsidiaries. Each balance sheet included in the Financial
Statements (including the related notes and schedules) has been prepared in accordance with
GAAP and fairly presents in all material respects the consolidated financial position of the
Company and its Subsidiaries as of the date of each such balance sheet (subject, in the case of
the Unaudited Financial Statements, to normal year-end and quarter-end adjustments and the
absence of notes to such statements), and each statement of income and cash flows included in
the Financial Statements (including the related notes and schedules) fairly presents in all material
respects the consolidated results of operations and changes in cash flows, as the case may be, of
the Company and its Subsidiaries for the periods set forth therein, in each case in accordance
with GAAP, consistently applied during the periods involved (except as expressly noted therein
or on Schedule 4.9 and subject, in the case of the Unaudited Financial Statements, to normal
year-end and quarter-end adjustments and the absence of notes to such statements).

Section4.10 No Undisclosed Liabilities. Except as set forth in the Financial Statements
or Schedule 4.10, neither the Company nor any of its Subsidiaries has any material liabilities or
obligations of the type required to be disclosed in the Financial Statements in accordance with
GAAP, except for (a) liabilities and obligations incurred since March 31, 2009 in the Ordinary
Course, (b) liabilities and obligations disclosed in this Agreement (or its schedules), or
(c) liabilities or obligations which, individually or in the aggregate, would not reasonably be
expected to result in a Material Adverse Effect.

Section 4.11  Absence of Certain Changes. Since March 31, 2009, the Company and its
Subsidiaries have operated their business in the Ordinary Course and, except as set forth in
Schedule 4.11, there has not been (a) any Material Adverse Eftect, (b) any material change by
the Company in its accounting methods, principles or practices other than as required by GAAP,
(c) any sale or other disposition of any material assets of the Company or its Subsidiaries, or
(d) any acquisition, including by merger or consolidation, of any material assets.

Section4.12 Legal Proceedings. Except as set forth on Schedule 4.12, there is no
investigation (to the Knowledge of Seller), suit, action, claim, arbitration, mediation or
proceeding pending, relating to, involving or, to the Knowledge of the Seller, threatened against
the Company, any of its Subsidiaries or any property of any thereof. Neither the Company nor
any of its Subsidiaries is subject to any judgment, decree, injunction, rule or order of any court or
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arbitration panel. Neither the Company nor any of its Subsidiaries is subject to the jurisdiction
of the Federal Energy Regulatory Commission under the Natural Gas Act of 1938, as amended.

Section 4.13 Compliance with Law. Except as set forth on Schedule 4.13, the
Company and its Subsidiaries are in material compliance with all applicable Laws (other than
(a) the Code, Taxes and ERISA and rules and regulations and orders of Governmental Entities
related thereto, which are governed solely by Sections4.15 and 4.17, respectively, and
(b) Environmental Laws, which are governed solely by Section 4.20). Except as set forth on
Schedule 4.13, neither the Company nor any of its Subsidiaries has been charged with, has
received written notice that it is under investigation with respect to, or, to the Knowledge of the
Seller, is otherwise now under investigation with respect to, a material violation of any
applicable Law.

Section 4.14 Company Contracts.

(a) Schedule 4.14(a) sets forth a complete and correct list of each of the
following contracts to which the Company or any of its Subsidiaries is a party (the
contracts that meet the descriptions in this Section 4.14 being collectively, the
“Company Contracts”):

(1) all bonds, debentures, notes, loans, credit or loan agreements or
loan commitments, letter-of-credit facilities, security agreements, mortgages,
indentures, guarantees or other contracts evidencing or governing indebtedness
for borrowed money of the Company or any of its Subsidiaries;

(i1) all leases or licenses involving any personal properties or assets
(whether tangible or intangible), which involve an annual commitment or
payment of more than $100,000 individually by the Company or any of its
Subsidiaries, except as is provided in Section 4.14(a)(iv);

(1i1)  all contracts and agreements that limit or restrict the Company or
any of its Subsidiaries from (A) engaging in any business in any jurisdiction,
(B) freely setting prices for its products, services or technologies (including most
favored customer pricing provisions) or (B) soliciting potential employees,
consultants, contractors or other suppliers or customers;

(iv)  all contracts (other than a lease relating to the Leased Real
Property or a Company-Titled Oil and Gas Lease or Gas Storage Lease) for
capital expenditures or the acquisition or construction of fixed assets requiring the
payment by the Company or any of its Subsidiaries of an amount in excess of
$250,000;

(v) any employment, consulting (other than an agreement with an
independent professional advisor), severance or similar agreement that provides
for annual base compensation of $100,000 or more;

(vi)  all Company Benefit Plans and any trust agreement or other
funding arrangement related thereto;
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(vii) all contracts with any agent, distributor or representative that are
not terminable without penalty on ninety (90) days’ or less notice;

(viii) all joint venture or partnership contracts and all other similar
contracts providing for the sharing of any profits between or among the co-
venturers or partners or participating members (other than subcontracting
contracts and joint marketing agreements);

(ix)  any contract outside the Ordinary Course in which the officers,
directors, employees or shareholders of the Company or its Subsidiaries or any
member of their immediate families is directly or indirectly interested (whether as
a party or otherwise);

(x) any gas, crude oil or liquids storage, sales, purchase or marketing
agreement, other than any such agreement that can be terminated by the Company
or any of its Subsidiaries without penalty, upon not more than thirty (30) days’
notice;

(xi)  any agreement for the sale of any material asset (other than sales in
the Ordinary Course);

(xil) any arrangement providing for any posting of cash collateral or
requiring a cash deposit in an amount in excess of $5,000 and in connection with
any indebtedness of the Company or any of its Subsidiaries;

(xiii) any agreement for the future acquisition of seismic or geographical
data that requires aggregate future payments in excess of $100,000;

(xiv) any agreement relating to a Hedging Transaction existing as of the
date hereof pursuant to which active confirmations have been executed under or
in connection with such Hedging Transactions;

(xv) any agreement with respect to the acquisition, directly or indirectly
(by merger, purchase of capital stock or other equity interests of another Person or
otherwise), by the Company of another business pursuant to which the Company
or any of its Subsidiaries has any contingent payment obligation (such as pursuant
to an earn-out or deferred purchase price arrangement or non-competition
arrangement);

(xvi) any outstanding agreement of guaranty, surety or indemnification,
direct or indirect, by the Company or any of its Subsidiaries, in an amount in
excess of $250,000;

(xvii) any agreement with the Seller or any of its Affiliates, other than

the Company and its Subsidiaries, (for purposes of this clause xviii only, the term
Affiliates shall exclude the Company and any of its Subsidiaries);
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(xviii) any contracts or agreement, including license agreement, for
material Intellectual Property currently used in the conduct of the business; and

(xix) any other existing contract, agreement or commitment (other than
those described in subsections (i) through (xx) of this Section 4.14(a) and other
than those pursuant to which neither the Company nor any of its Subsidiaries has
any obligations after the date hereof), in each case, involving an annual
commitment or annual payment of more than $250,000 individually during any
calendar year beginning on January 1, 2009 but excluding from any of clauses (i)
through and including (xxi) any Contracts relating to any Company-Titled Real
Property or Company-Titled Oil and Gas Leases.

(b) The Seller has provided to the Purchaser correct and complete copies of
all Company Contracts, instruments constituting Company-Titled Real Property and
Company-Titled Oil and Gas Leases. The Company Contracts, instruments constituting
Company-Titled Real Property and Company-Titled Oil and Gas Leases are legal, valid,
binding and enforceable in all material respects in accordance with their respective
terms with respect to the Company or any of its Subsidiaries, as applicable, and, to the
Knowledge of the Seller, each other party to such Company Contracts, instruments
constituting Company-Titled Real Property and Company-Titled Oil and Gas Leases.
There is no existing material default or material breach of the Company or any of its
Subsidiaries, as applicable, under any Company Contract, instruments constituting
Company-Titled Real Property and Company-Titled Oil and Gas Leases, and, to the
Knowledge of the Seller, there is no material default with respect to any third party to
any Company Contract, instruments constituting Company-Titled Real Property and
Company-Titled Oil and Gas Leases described in Section 4.14(a). Schedule 4.14(a)
identifies with an asterisk each Company Contract, instruments constituting Company-
Titled Real Property and Company-Titled Oil and Gas Leases set forth therein that
requires the consent of or notice to the other party thereto to avoid any material breach,
material default or material violation of such contract, agreement or other instrument in
connection with the transactions contemplated hereby.

Section 4.15 Tax Returns; Taxes. Except as set forth on Schedule 4.15:

(a) The Company and each of its Subsidiaries have timely filed or caused to
be timely filed all Tax Returns to the extent required to be filed under applicable Law
taking into account applicable extension periods, and neither the Company nor any of its
Subsidiaries is currently the beneficiary of any extension of time within which to file a
material Tax Return. The Company and its Subsidiaries have made available to
Purchaser correct and complete copies of all material Tax Returns and examination
reports of, and any deficiencies assessed against or agreed to by, the Company or any of
its Subsidiaries as disclosed in Schedule 4.15(a).

(b) All Taxes that are due and payable by the Company or any of its
Subsidiaries have been paid in full or are properly accrued on the balance sheets
included in the Financial Statements. Neither the Company nor any of its Subsidiaries
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has any liability for unpaid Taxes accruing after March 31, 2009 except for Taxes
arising in the Ordinary Course subsequent to March 31, 2009.

(c) All Tax Returns filed by the Company and its Subsidiaries are correct
and complete in all material respects and have been prepared in compliance with all
applicable Laws.

(d) There are no Liens (other than Permitted Liens) on any of the assets of
the Company or any of its Subsidiaries that arose in connection with any failure (or
alleged failure) to pay any Tax.

(e) No taxing authority in a jurisdiction where the Company or any of its
Subsidiaries does not file Tax Returns has claimed in writing that the Company or any
of its Subsidiaries is or may be subject to taxation by that jurisdiction.

(H) The Company and each of its Subsidiaries have withheld and paid all
material Taxes required to have been withheld and paid in connection with amounts
paid or owing to any employee, leased employee, independent contractor, creditor,
stockholder, or other third party.

(g2) No foreign, federal, state, or local Tax audits or administrative or judicial
Tax proceedings are pending or being conducted with respect to the Company or any of
its Subsidiaries.

(h) Neither the Company nor any of its Subsidiaries is currently subject to
any waiver of a statute of limitations with respect to Taxes or any extension of time with
respect to the assessment of Taxes.

(1) Neither the Company nor any of its Subsidiaries is a party to or bound by
any Tax allocation or sharing agreement.

() Neither the Company nor any of its Subsidiaries (i) has been a member
of an affiliated group filing a consolidated federal income Tax return in any taxable year
(other than the affiliated group that includes only the Seller and its Subsidiaries as of the
date of this Agreement and, for taxable years beginning after March 31, 2009, also
includes as the common parent corporation GAStorage Funding, Inc., a Delaware
corporation, that beneficially owns stock of the Seller and no other assets) or (ii) has
liability for the Taxes of any Person (other than the Company or one of its Subsidiaries)
under Treasury Regulation section 1.1502-6 or any similar provision of state, local, or
foreign Law, as a transferee or successor or by contract, other than immaterial contracts
entered into in the Ordinary Course.

(k) Except for those Subsidiaries that are to be converted into limited
liability companies pursuant to the LLC Conversions, the Company and each of its
Subsidiaries have been properly treated as partnerships, or have been disregarded, for
federal income tax purposes at all times since their formation.
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Section 4.16 Officers. Schedule 4.16 contains a correct and complete list of all of the
officers of the Company and each of its Subsidiaries.

Section4.17 Company Benefit Plans. Each Company Benefit Plan is identified on
Schedule 4.17, and the Company has made available a correct and complete copy of each such
plan (and the related trust, if any) to the Purchaser together with the three most recent Form 5500
reports filed with respect to such plan with any Governmental Entity (including audited financial
statements, if any) and the most recent determination and/or opinion letter with respect to a
Company Benefit Plan, if applicable, and all pending applications for rulings, determinations
and/or opinions with respect to any Company Benefit Plan. No Company Benefit Plan is subject
to Title IV of ERISA, and no Company Benefit Plan is described in Section 413(c) of the Code
or Section 3(40) of ERISA. The terms of each Company Benefit Plan as currently in effect that
purports to be qualified under Section 401 (a) of the Code and any trust which is a part of any
such Company Benefit Plan are subject to a favorable determination letter or opinion letter from
the U.S. Internal Revenue Service and no event or circumstance exists that has affected or is
likely to adversely affect such qualification. The terms of each other Company Benefit Plan
satisfy the requirements of applicable Laws (including, ERISA and the Code) in all material
respects. Each Company Benefit Plan that is a “nonqualified deferred compensation plan” (as
defined for purposes of Section 409A(d)(1) of the Code) has (i) been maintained and operated
since January 1, 2007 in good faith compliance with Section 409A of the Code and all applicable
guidance promulgated thereunder so as to avoid any Taxes, penalty or interest under
Section 409A of the Code and, as to any such plan in existence prior to January 1, 2007, has not
been “materially modified” (within the meaning of IRS Notice 2005-1) at any time after October
3, 2004, and (ii) since January 1, 2009, been in documentary and operational compliance with
Section 409A of the Code and all applicable guidance promulgated thereunder. The Company
and each Subsidiary has timely satisfied all reporting and disclosure obligations under applicable
Laws (including, ERISA and the Code) with respect to the Company Benefit Plans. Neither the
Company nor an ERISA Affiliate has any liability under any Employee Benefit Plan other than a
Company Benefit Plan. Except as set forth on Schedule 4.17, neither the Company nor any
Subsidiary has engaged, nor to the Knowledge of the Seller, has any other fiduciary or
administrator engaged, in any prohibited transactions (as described in Section 406 of ERISA or
Section 4975 of the Code) with respect to any Company Benefit Plan which have not been
corrected in full or with respect to which any Tax or penalty is due. The Company and each of
its Subsidiaries has made full and timely payment of all material amounts which are required to
be paid as contributions or as premium payments to or in connection with each Company Benefit
Plan. No unfunded liabilities exist with respect to any Company Benefit Plan other than as
accrued on the Financial Statements and as required to be recorded as a current liability in
accordance with GAAP. No material proceeding or claim is pending or, to the Knowledge of the
Seller, threatened with regard to any Company Benefit Plan other than routine claims for
benefits. No legally binding commitments have been made by the Seller, the Company or any of
its Subsidiaries to improve or otherwise amend any Company Benefit Plan except as required by
applicable Law. No Company Benefit Plan is currently under examination or audit by any
Governmental Entity and, to the Knowledge of the Seller, no such examination or audit is
threatened. Except as set forth on Schedule 4.17, neither the Company, nor any of its
Subsidiaries has any liabilities, directly or indirectly, with respect to any plan, fund, program,
policy, agreement, arrangement or scheme maintained under the Laws of a jurisdiction outside
the United States of America pursuant to which a Person provides compensation or benefits. No
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Company Benefit Plan provides for benefits described in Section 3(1) of ERISA following a
termination of employment except as required under Part 6 of Title [ of ERISA. There is no
contract, agreement, plan or arrangement with any Person which provides for any payment to
any employee by the Company or any of its Subsidiaries, which payment would fail to be
deductible by the Company or any of its Subsidiaries by reason of Section 280G of the Code or
which would exceed any applicable deduction limits under Section 404 of the Code.

Section4.18 Labor Relations. Except as set forth on Schedule 4.18, neither the
Company nor any of its Subsidiaries is a party to any collective bargaining agreement, contract
or legally binding commitment to any trade union or employee organization in respect of or
affecting employees, or is currently engaged in any negotiation with any trade union or employee
organization.

Section 4.19 Insurance Policies. Schedule 4.19 sets forth a complete and accurate list
of all material insurance policies and held or issued specifically on behalf of and for the benefit
of the Company and its Subsidiaries in connection with their respective performance of the
Business. To the Seller’s Knowledge, the Company and its Subsidiaries have all of the insurance
policies required in connection with the operation of their respective Businesses as currently
conducted. The Company has made available to the Purchaser complete and accurate copies of
all material insurance policies relating to the Company and its Subsidiaries that are currently in
effect. With respect to each such insurance policy, neither the Company nor any Subsidiary or,
to the Knowledge of the Seller, any other party to the policy is in material breach or default
thereunder (including with respect to the payment of premiums or the giving of notice) and, to
the Knowledge of the Seller, there has been no occurrence or event which, with the giving of
notice or the lapse of time, would constitute such a material breach or default or would permit
termination, modification or acceleration under the policy.

Section 4.20 Environmental Matters.

(a) To the Company’s Knowledge, except as disclosed on Schedule 4.20(a):

(1) the Company and each of its Subsidiaries possess all material
permits, approvals, registrations, and emissions allowances required of them
under Environmental Laws, all of which are scheduled on Schedule 4.20(a) and
Schedule 4.23 and are in full force and effect and not subject to any proceeding
seeking to revoke or limit them in all material respects, except in each case where
the failure to possess or maintain would not reasonably be expected to have a
Material Adverse Effect;

(if)  The Company and each of its Subsidiaries are in compliance in all
material respects with all Environmental Laws, except where the failure to
comply would not reasonably be expected to have a Material Adverse Effect,;

(iii) Neither the Company nor any of its Subsidiaries has received
written notice of actual or threatened liability or any information request under
CERCLA or any similar foreign, state or local Law from any Governmental
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Entity or any third party that would reasonably be expected to have a Material
Adverse Effect;

(iv)  neither the Company nor any of its Subsidiaries has entered into or
agreed to enter into any consent decree or any order pursuant to any
Environmental Law or relating to Hazardous Materials, and neither the Company
nor any of its Subsidiaries is a party to any judgment, decree or judicial or
administrative order pursuant to any applicable Environmental Law or relating to
Hazardous Materials, except in each case where the failure to possess or maintain
would not reasonably be expected to have a Material Adverse Effect;

(v) neither the Company nor any of its Subsidiaries is subject to any
pending, or to the Seller’s Knowledge, threatened claim or proceeding pursuant to
any Environmental Law or relating to Hazardous Materials that would reasonably
be expected to have a Material Adverse Effect; and

(vi)  neither the Company nor any of its Subsidiaries has Released any
Hazardous Materials in a manner that could reasonably be expected to result in
any reporting, investigation, or cleanup obligation under any Environmental Law
nor, to the Seller's Knowledge, has any such Release occurred on any property or
facility currently owned, operated, or leased by them, except in each case where
the failure to possess or maintain would not reasonably be expected to have a
Material Adverse Effect;

(b) the Company has made available to the Purchaser complete copies of all
environmental site assessments, compliance audits or remediation studies in the
Company’s possession that (i) were initiated by, conducted on behalf of, or received by
the Company since January 1, 2005 (ii) related to any business of the Company or its
Subsidiaries and (iii) set forth facts or conditions that would reasonably be expected to
have a Material Adverse Effect; and

(©) Notwithstanding any other provision of this Agreement, this Section 4.20
sets forth the Company’s and sole and exclusive representation and warranty with
respect to Environmental Laws, Hazardous Materials and other environmental matters.

Section 4.21 Intellectual Property. The Company and its Subsidiaries own or license,
or otherwise have the right to use, all Intellectual Property currently used in the conduct of their
businesses. To the Seller’s Knowledge, the Company and its Subsidiaries’ use of Intellectual
Property does not infringe on the rights of any Person, and no Person is infringing on any right of
the Company or any of its Subsidiaries with respect to any such Intellectual Property. No claims
are pending or, to the Company’s Knowledge, threatened in writing that allege that the Company
or any of its Subsidiaries are infringing or otherwise adversely affecting the rights of any Person
with regarding to any Intellectual Property.

Section 4.22 Brokers, Finders and Investment Bankers. Except as set forth on
Schedule 4.22, neither the Company, any of its Subsidiaries, nor any officer, member, director or
employee of the Company or any of its Subsidiaries has employed any broker, finder, investment

253NYC_IMANAGE-1124502.203}



12-110C6sshll: 1Dav-NEE? 1-Kiléd/03)beilidenERteied GBEBOB2U7 106: FagdVizinoD62ument
Pg 34 of 246

banker, consultant, advisor or legal counsel or has any liability for any investment banking fees,
financial advisory fees, brokerage fees, finders’ fees, or consultant, advisory or legal fees in
connection with the transactions contemplated hereby, the process conducted by the Seller to sell
the Company, in whole or in part, or the Facilities, or any title or regulatory curative measures
related to the Facilities.

Section 4.23 Permits. = The Company and each of its Subsidiaries (i) possess all
material permits, franchises and other authorizations necessary to conduct their respective
businesses as currently conducted and (i1) are in compliance with all such permits, franchises and
other authorizations, in each case except where the failure to have or be in compliance with any
such permits, franchises or other authorizations would not reasonably be expected to have a
Material Adverse Effect. Neither the Company nor any of its Subsidiaries has received any
notice of any suspension or cancellation of any of such permits, franchises or authorizations,
except where such suspension or cancellation would not reasonably be expected to have a
Material Adverse Effect. A list of all material permits, licenses, franchises, and other
authorizations (including amendments thereto) is set forth in Schedule 4.23 (the “Permits”).

Section 4.24 Personal Property. The Company and each of its Subsidiaries have good
and valid title to, or good and valid leasehold title to, the Tangible Personal Property and
inventory included in the assets of the Company and its Subsidiaries and described as being
owned or leased by the Company and each of its Subsidiaries on Schedule 4.24, in each case,
free and clear of all Liens (except for Permitted Liens).

Section 4.25 Representations and Warranties Regarding the Seller.

(a) Organization. The Seller is a corporation duly organized, validly existing
and in good standing under the laws of the State of Delaware.

(b)  Authority. The Seller has the right, power, and capacity to execute and
deliver this Agreement and the Company Ancillary Documents to which it is a party and
to perform its obligations thereunder and to consummate the transactions contemplated
thereby. The execution and delivery of this Agreement and the Company Ancillary
Documents by the Seller, the performance by the Seller of its obligations hereunder and
thereunder, and the consummation of the transactions provided for herein and therein
have been duly and validly authorized by all necessary corporate action on the part of
the Seller. As of the Closing Date, this Agreement shall be duly executed and delivered
by the Seller and shall constitute the valid and binding agreements of the Seller,
enforceable against the Seller in accordance with their respective terms, except as such
enforceability (i) may be limited by bankruptcy, insolvency, moratorium or other similar
Laws affecting or relating to the enforcement of creditor's rights generally, and (ii) is
subject to general principles of equity (regardless of whether enforceability is
considered in a proceeding at law or in equity).

(©) Absence of Restrictions and Conflicts. The execution, delivery and
performance of this Agreement, the consummation of the transactions contemplated
hereby and thereby, and the fulfillment of and compliance with the terms and conditions
hereof and thereof, do not or will not (as the case may be), with the passing of time or
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the giving of notice or both, violate or conflict with in any material respect, constitute a
material breach of or a material default under, permit the acceleration of any material
obligation under or create in any party the right to terminate, modify or cancel in any
material respect, (i) any material term or provisions of the charter documents of the
Seller, (ii) any material contract to which the Seller is a party, (iii) any material
judgment, decree or order of any Governmental Entity to which the Seller is a party, or
(iv) any material Law or arbitration award applicable to the Seller. The Seller's
execution and delivery of this Agreement and the Company Ancillary Documents to
which it is a party and the performance by the Seller of its obligations hereunder will not
result in the creation or imposition of any Lien (other than a Permitted Lien) upon any
of the assets owned by the Seller.

(d) Title to Units. The Seller owns, holds of record and is the sole beneficial
and record owner of the Units free and clear of all Liens and restrictions on transfer
other than (1) those arising pursuant to this Agreement or applicable securities Laws or
(i1) for Taxes not yet due or delinquent or (iii) Liens securing Closing Debt
Indebtedness.

(e) Legal Proceedings. Except as disclosed on Schedule 4.25(e), there is no
suit, action, claim, arbitration, mediation or proceeding pending, relating to, involving
or, to the Knowledge of the Seller, threatened against Seller or any of its Affiliates
which (i) seeks an order restraining, enjoining or otherwise prohibiting or making illegal
any of the transaction contemplated by this Agreement or (ii) would reasonably be
expected to result in a material adverse effect on the Seller's ability to perform its
obligations hereunder.

Section4.26 DISCLAIMER OF ADDITIONAL REPRESENTATIONS AND
WARRANTIES. NOTWITHSTANDING ANY OTHER PROVISION IN THIS AGREEMENT
TO THE CONTRARY, THE SELLER SHALL NOT BE DEEMED TO HAVE MADE TO THE
PURCHASER ANY REPRESENTATION OR WARRANTY OTHER THAN AS EXPRESSLY
MADE IN THIS ARTICLE IV OR THE SCHEDULES ACCOMPANYING ARTICLE IV.
EXCEPT AS EXPRESSLY SET FORTH IN THIS ARTICLE IV, THE SELLER DISCLAIMS
ALL LIABILITY AND RESPONSIBILITY FOR ANY REPRESENTATION, WARRANTY,
PROJECTION, FORECAST, STATEMENT, OR INFORMATION MADE,
COMMUNICATED OR FURNISHED (ORALLY OR IN WRITING) TO THE PURCHASER
OR ITS AFFILIATES OR REPRESENTATIVES (INCLUDING ANY OPINION,
INFORMATION, PROJECTION OR ADVICE THAT MAY HAVE BEEN PROVIDED BY
ANY  DIRECTOR, OFFICER, EMPLOYEE, AGENT, CONSULTANT OR
REPRESENTATIVE. OF THE COMPANY OR ITS AFFILIATES). THE SELLER MAKES
NO REPRESENTATION OR WARRANTY REGARDING THE PROBABLE SUCCESS OF
THE COMPANY.
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ARTICLE V
REPRESENTATIONS AND WARRANTIES OF THE PURCHASER

The Purchaser hereby severally represents and warrants to the Seller as of the date hereof
and as of the Closing Date:

Section 5.1  Organization. Each of Alinda 1 and Alinda 11 is (a) a limited liability
partnership duly organized, validly existing and in good standing under the laws of the State of
Delaware and (b) has all requisite limited partnership power and authority to own, lease and
operate its properties and to carry on its business as now being conducted, and (c¢) has delivered
to the Company true, correct and complete copies of its respective organizational and governing
documents as in effect on the date hereot and as proposed to be in effect immediately prior to the
Closing Date.

Section 5.2 Authorization. Each Purchaser has full limited partnership company
power and authority to execute and deliver this Agreement and the Purchaser Ancillary
Documents, to perform its obligations hereunder and thereunder and to consummate the
transactions contemplated hereby and thereby. The execution and delivery of this Agreement
and the Purchaser Ancillary Documents by the Purchaser, the performance by the Purchaser of
its obligations hereunder and thereunder, and the consummation of the transactions provided for
herein and therein have been duly and validly authorized by all necessary limited partnership
action on the part of the Purchaser. This Agreement has been and, as of the Closing Date, the
Purchaser Ancillary Documents shall be, duly executed and delivered by the Purchaser and do or
shall, as the case may be, constitute the valid and binding agreements of the Purchaser,
enforceable against the Purchaser in accordance with their respective terms.

Section 5.3  Absence of Restrictions and Conflicts. The execution, delivery and
performance of this Agreement and the Purchaser Ancillary Documents, the consummation of
the transactions contemplated hereby and thereby and the fulfillment of, and compliance with,
the terms and conditions hereof and thereof do not or shall not (as the case may be), with the
passing of time or the giving of notice or both, violate or conflict with, constitute a breach of or
default under, result in the loss of any benefit under, or permit the acceleration of any obligation
under, (a) any term or provision of the charter documents of the Purchaser, (b) any contract to
which the Purchaser is a party, (c) any judgment, decree or order of any Governmental Entity to
which the Purchaser is a party or by which the Purchaser or any of its properties is bound or
(d) any Law applicable to the Purchaser. No material consent, approval, order or authorization
of, or registration, declaration or filing with, any Governmental Entity is required with respect to
the Purchaser in connection with the execution, delivery or performance of this Agreement or the
documents, instruments or agreements contemplated hereby or the consummation of the
transactions contemplated hereby or thereby, except as required by the HSR Act.

Section 5.4  Sufficient Funds; Solvency.

(a) Concurrently with the execution of this Agreement, the Purchaser has
delivered to the Seller a complete and accurate copy of the executed Equity
Contribution Letter from each of the Sponsors, pursuant to which the Sponsors have
committed to invest in the Purchaser the amounts set forth in the Equity Contribution
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Letter, subject to the terms and conditions set forth therein (the “Financing”). The
Equity Contribution Letter provides, and will continue to provide, that (i) the Seller is a
third-party beneficiary thereof and is entitled to enforce the Equity Contribution Letter
and (ii) the Equity Contribution Letter may not be amended without the prior written
consent of the Seller. Except as set torth in the Equity Contribution Letter, there are no
conditions precedent or other contingencies related to the respective obligations of the
Sponsors to consummate the Financing. Neither Purchaser has any reason to believe
that any of the conditions to the Financing set forth in the Equity Contribution Letter
will not be satistied or that the Financing will not be made available to the Purchaser
on the Closing Date. There are no other agreements, side letters or arrangements that
would permit the Sponsors to reduce the amount of the Financing or that could
otherwise atfect the availability of the Financing. The Equity Contribution Letter has
been duly executed and delivered by, and is a legal, valid and binding obligation of
each of the Sponsors. The Equity Contribution Letter is in full force and effect and has
not been amended or otherwise modified in any respect, and the respective
commitments and proposals of the Sponsors contained therein have not been
withdrawn, rescinded or terminated in any respect. No event has occurred which, with
or without notice, lapse of time or both, would constitute a default or breach on the part
of either Purchaser or any of the Sponsors, under the Equity Contribution Letter. No
commitment tees or other fees were required to be paid under the Equity Contribution
Letter on or prior to the date hereof. Subject to its terms and conditions, the Financing,
when funded in accordance with the Equity Contribution Letter, will provide the
Purchaser with cash proceeds on the Closing Date sufficient to pay the Purchase Price
and the fees and expenses of the Purchaser related to the Financing and the transactions
contemplated hereby. Each Purchaser acknowledges and agrees that its obligations to
consummate the transactions contemplated hereby are not contingent upon its ability to
obtain any third party tinancing. In addition, for the avoidance of doubt, the Purchaser
acknowledges and agrees that the existence of any conditions contained in the Equity
Contribution Letter shall not constitute, nor be construed to constitute, a condition to
the consummation of the transactions contemplated by this Agreement.

(b) No transfer of property is being made and no obligation is being
incurred in connection with the transactions contemplated hereby with the intent to
hinder, delay or defraud either present or future creditors of the Purchaser, the
Company or any Subsidiary.

Section 5.5  Reliance. The Purchaser has not relied on nor is it relying on any
statement, representation or warranty, either express or implied, concerning the Company, any of
its Subsidiaries or its equity holders other than those expressly made in Article IV or the
Schedules accompanying Article [V.

Section 5.6  Securities Act. The Purchaser is acquiring the Units solely for the purpose
of investment and not with a view to, or for sale in connection with, any distribution thereof in
violation of the Securities Act of 1933, as amended (the “Securities Act”). The Purchaser
acknowledges that the Units are not registered under the Securities Act of 1933 or any applicable
state or foreign securities law, and that the Units may not be transferred or sold except pursuant
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to an effective registration statement under the Securities Act of 1933 or an applicable exemption
therefrom and pursuant to state or foreign securities laws and regulations, as applicable.

Section 5.7  Litigation. There is no suit, action, claim, arbitration, mediation or
proceeding pending, relating to, involving or, to the knowledge of the Purchaser, threatened
against the Purchaser or any of its assets that would reasonably be expected to (a) materially and
adversely affect the transactions contemplated by this Agreement or (b) impair the ability of the
Purchaser to perform in all material respects their obligations under this Agreement.

Section 5.8  DISCLAIMER OF ADDITIONAL REPRESENTATIONS AND
WARRANTIES. NOTWITHSTANDING ANY OTHER PROVISION IN THIS AGREEMENT
TO THE CONTRARY, THE PURCHASER SHALL NOT BE DEEMED TO HAVE MADE TO
THE SELLER ANY REPRESENTATION OR WARRANTY OTHER THAN AS EXPRESSLY
MADE IN THIS ARTICLE V. EXCEPT AS EXPRESSLY SET FORTH IN THIS ARTICLE
V, THE PURCHASER DISCLAIMS ALL LIABILITY AND RESPONSIBILITY FOR ANY
REPRESENTATION, WARRANTY, STATEMENT, OR INFORMATION MADE,
COMMUNICATED OR FURNISHED (ORALLY OR IN WRITING) TO THE SELLER OR
ITS AFFILIATES OR REPRESENTATIVES (INCLUDING ANY OPINION, INFORMATION
OR ADVICE THAT MAY HAVE BEEN PROVIDED BY ANY DIRECTOR, OFFICER,
EMPLOYEE, AGENT, CONSULTANT OR REPRESENTATIVE OF THE PURCHASER OR
ITS AFFILIATES).

ARTICLE VI
CERTAIN COVENANTS AND AGREEMENTS

Section 6.1  Conduct of Business by the Company. For the period commencing on the
date hereof and ending on the Closing Date, except as expressly contemplated by this
Agreement, or set forth on Schedule 6.1, or otherwise consented to in advance in writing by the
Purchaser (which consent shall not be unreasonably withheld, conditioned or delayed):

(a) the Seller shall cause the Company and its Subsidiaries not to:

(1) except as required to consummate the transactions contemplated
hereby and as described on Schedule 6.1, amend its organizational documents;

(i1) issue, transfer, sell or deliver equity interests (or options or other
securities convertible into or exchangeable or exercisable for, with or without
additional consideration, such equity interests);

(ii1)  split, combine or reclassify any equity interests or declare, set aside
or pay any dividends or make any other distributions (whether in cash, stock or
other property) in respect of such equity interests;

(1v)  issue, sell, create or authorize any class or series or any other of its
securities, or issue, grant or create any warrants, obligations, subscriptions,
options, convertible securities, or other commitments to issue any securities that
are potentially exchangeable for, or convertible into, equity interests;
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(v) except as required pursuant to any contract (including the
Company Benefit Plans or the certificate of formation of the Company), redeem,
purchase or otherwise acquire for any consideration any equity interests or
securities carrying the right to acquire or which are convertible into or
exchangeable or exercisable for, with or without additional consideration, such
equity interests;

(vi)  incur any indebtedness or guarantee any indebtedness except in the
Ordinary Course;

(vil) make any acquisition or disposition of assets of any Person except
acquisitions or dispositions of inventory and equipment in the Ordinary Course;

(viil) make any capital expenditure in excess of $250,000.

(ix) merge or consolidate with or acquire any corporation or other
entity (other than any of its Subsidiaries);

(x) other than entering into contracts or obtaining either surety bonds
or letters of credit in the Ordinary Course (A) create, grant, assume or sutffer to be
incurred any Lien of any kind on any of its properties or assets other than
Permitted Liens (including, Liens created pursuant to or in connection with the
Closing Indebtedness, (B) incur any liability or obligation of the type required to
be disclosed in accordance with GAAP, except liabilities and obligations incurred
in the Ordinary Course or (C) make any commitment for any capital expenditure
to be made on or following the date hereof other than capital expenditures that are
not materially in excess of those forecasted in the Company’s current operating
budget;

(xi)  enter into, amend, supplement or modify any Company Contract,
except in the Ordinary Course;

(xi1)  dispose of or permit to lapse any right to the use of any Intellectual
Property of any Company or any of its Subsidiaries which is material to the
business of the Company and its Subsidiaries taken as a whole, or dispose of or
disclose to any Person, any material trade secret, formula, process, design,
technology or know-how of any Company or any of its Subsidiaries not
heretofore a matter of public knowledge;

(xiii) increase in any manner the base compensation of, or enter into any
new bonus or incentive agreement or arrangement with respect to the Company or
any of its Aftiliates, employees, officers, directors or consultants;

(xiv) except as required by Law, adopt, amend or terminate any
Company Benefit Plan or increase the benefits provided under any Company
Benefit Plan or enter into any collective bargaining agreement;
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(xv) make or change any material election relating to Taxes, change any
annual accounting period, adopt or change any accounting method, file any
amended material Tax Return, enter into any closing agreement, settle any
material Tax claim or assessment relating to the Company or any of its
Subsidiaries, surrender any right to claim a refund of Taxes, consent to any
extension or waiver of the limitation period applicable to any Tax claim or
assessment relating to the Company or any of its Subsidiaries, or take any other
similar action relating to the filing of any Tax Return or the determination or
payment of any Tax;

(xvi) change any of its accounting methods;
(xvil) change or alter any insurance coverage;

(xviil) initiate any litigation, action, suit, proceeding, claim or arbitration,
settle or agree to settle any litigation, action, suit, proceeding, claim or arbitration
or terminate, waive or release any material right or claim; or

(xix) commit, authorize or agree to do or do, as applicable, any of the
foregoing; and

(b) The Seller shall cause the Company and each of its Subsidiaries to:
(1) conduct its business in the Ordinary Course;

(i1) use commercially reasonable efforts to preserve intact the goodwill
and business organization of the Company and each of its Subsidiaries, keep the
officers and employees of the Company and each of its Subsidiaries available to
the Purchaser, subject to employee terminations in the Ordinary Course, and
preserve the relationships and goodwill of the Company and each of its
Subsidiaries with customers, distributors, suppliers, employees and other Persons
having business relations with the Company or any of its Subsidiaries; and

(i11)  maintain its existence and good standing in its jurisdiction of
organization and in each jurisdiction in which the ownership or leasing of its
property or the conduct of its business requires such qualification.

Section 6.2 Inspection and Access to Information.

(a) During the period commencing on the date hereof and ending on the
Closing Date, the Seller shall cause the Company and its Subsidiaries and their
respective officers, directors, employees, counsel, auditors and agents will, upon
reasonable advance notice from the Purchaser, provide the Purchaser and its
accountants, counsel and other authorized representatives full access, during normal
business hours, without unreasonably interfering with the Business, to any and all of its
premises, executive officers, properties, contracts, commitments, books, records and
other information (including Tax Returns filed and those in preparation) and shall cause
the Company’s officers to furnish to the Purchaser and its authorized representatives,
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promptly upon request therefor, any and all available financial, technical and operating
data and other information pertaining to the Company or any of its Subsidiaries.

(b) The Seller shall cause the Company and each of its Subsidiaries to keep
correct and complete books ot accounts and other records related to the ownership and
operation of the Business in accordance with GAAP. All such books and records may
be inspected by the Purchaser at any time upon reasonable notice, during reasonable
business hours, without unreasonably interfering with the Business.

Notwithstanding the foregoing, (a) this Section 6.2 shall not be construed as granting
Purchaser or its representatives access to the Company-Titled Real Property for
purposes of performing any environmental testing without the prior written approval of
the Company, in its sole discretion, and (b) the Purchaser shall not (i) contact any
suppliers to or customers of the Company without the prior written consent of the
Company or (ii) conduct any subsurface environmental investigation or similar “Phase
II” environmental due diligence with respect to any properties of the Company or its
Subsidiaries.

Section 6.3  Notices of Certain Events. Each Party shall promptly notify the other of
any written notice or other communication received by such Party from any Governmental Entity
in connection with the transactions contemplated hereby.

Section 6.4  No Solicitation of Transactions. The Seller shall not, and shall cause its
respective Affiliates not to, directly or indirectly, through any officer, director, manager or agent
of any of them or otherwise, initiate, solicit or encourage (including by way of furnishing non-
public information or assistance), continue or enter into negotiations or discussions of any type,
directly or indirectly, or enter into a confidentiality agreement, letter of intent or purchase
agreement, merger agreement or other similar agreement with any Person other than the
Purchaser with respect to a sale of all or any portion of the assets of the Company or any of its
Subsidiaries, or a merger, consolidation, business combination, sale of all or any substantial
portion of the equity interests of the Company or any of its Subsidiaries, or the liquidation or
similar extraordinary transaction with respect to the Company or any of its Subsidiaries. In
addition, the Seller shall not undertake any transaction with itself or any Affiliate that would in
any way impair or delay the performance by the Seller of any of its obligations under this
Agreement.

Section 6.5  Reasonable Efforts; Further Assurances; Cooperation. Subject to the other
provisions hereof, each Party shall use its reasonable, good faith efforts to perform its obligations
hereunder and to take, or cause to be taken, and do, or cause to be done, all things necessary,
proper or advisable under applicable Law to obtain all consents required as described on
Schedule 4.14(a) and Schedule 5.3 and all regulatory approvals and to satisty all conditions to its
obligations hereunder and to cause the transactions contemplated herein to be effected as soon as
practicable, but in any event on or prior to the Expiration Date, in accordance with the terms
hereof and shall cooperate fully with each other Party and its officers, directors, employees,
agents, counsel, accountants and other designees in connection with any step required to be taken
as a part of its obligations hereunder, including the following:
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(a) Each Party promptly shall make all filings and submissions and shall take
all other actions necessary, proper or advisable under applicable Laws to obtain any
required approval of any Governmental Entity with jurisdiction over the transactions
contemplated hereby. Each Party shall fumnish all information required for any
application or other filing to be made pursuant to any applicable Law in connection with
the transactions contemplated hereby, including all necessary filings and notifications
required under the HSR Act. Each of the Parties shall cooperate with the other in
promptly filing any other necessary applications, reports or other documents with any
Governmental Entity having jurisdiction with respect to this Agreement and the
transactions contemplated hereby, and in seeking necessary consultation with and
prompt favorable action by such Governmental Entity. Each Party will (i) promptly
notify the other Party of any written communication to the notified Party from any
Governmental Entity and, subject to applicable Law, if practicable, permit the other
Party to review in advance any proposed written communication to any such
Governmental Entity and incorporate the other Party's reasonable comments, and (ii) not
agree to participate in any substantive meeting or discussion with any such
Governmental Entity in respect of any filing, investigation or inquiry concerning this
Agreement or the transactions contemplated hereunder unless it consults with the other
Party in advance and, to the extent permitted by such Governmental Entity, gives the
other Party the opportunity to attend. Notwithstanding any provision of this Agreement
to the contrary, neither Party shall be required under the terms of this Agreement to
dispose of or hold separate all or any portion of the businesses or assets of the
Purchaser, the Company, its Subsidiaries, or any of their respective Affiliates, in order
to remedy or otherwise address the concerns (whether or not formally expressed) of any
Governmental Entity under any antitrust statute or regulation.

(b) In the event any claim, action, suit, investigation or other proceeding by
any Governmental Entity or other Person is commenced that questions the validity or
legality of the transactions contemplated hereby or seeks damages in connection
therewith, the Parties shall (i) cooperate and use all reasonable efforts to defend against
such claim, action, suit, investigation or other proceeding, (ii) in the event an injunction
or other order is issued in any such action, suit or other proceeding, use all reasonable
efforts to have such injunction or other order lifted, and (iii) cooperate reasonably
regarding any other impediment to the consummation of the transactions contemplated
hereby.

(c) The Purchaser, on the one hand, and the Seller, on the other hand, shall
give prompt notice to the other Party of (i) the occurrence, or failure to occur, of any
event that the occurrence or failure of which would be likely to result in the failure to
satisfy any condition specified in Article VII and (ii) any failure of the Seller or the
Purchaser, as the case may be, to comply with or satisfy in all material respects any
covenant, condition or agreement to be complied with or satisfied by any of them
hereunder.

Section 6.6  Public Announcements.
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(a) No announcement or circular in connection with the existence or the
subject matter of this Agreement or of any agreement executed in relation to the
transactions contemplated hereby shall be made or issued by or on behalf of a Party or
any of its Affiliates without the prior written approval of the other Party (which
approval will not be unreasonably withheld or delayed). This shall not affect any
announcement or circular required by law or any regulatory body or the rules of any
recognized stock exchange on which the shares of a Party or its parent undertaking are
listed; provided, however, that where there is an obligation for a Party or its parent
undertaking to make an announcement or issue a circular, such Party (acting on its own
account or, on behalf of its parent undertaking) shall consult with the other Party insofar
as is reasonably practicable before complying with such an obligation.

(b) Subject to Sections 6.6(a) and 6.6(c), each Party shall treat as strictly
confidential and not disclose or use any information: (i) relating to the negotiations in
relation to, or the existence or provisions of this Agreement or any other agreement
executed in relation to the transactions contemplated hereby; or (ii) relating to the
business, financial or other affairs (including future plans and targets) of the other Party
which it has received or obtained as a result of entering into or negotiating this
Agreement or any other agreement executed in relation to the transaction contemplated
hereby.

(c) Section 6.6(a) shall not prohibit disclosure or use of any information if
and to the extent the disclosure or use is required by Law (including securities Laws) or
any Governmental Authority.

Section 6.7  Supplements to Schedules. From time to time up to the Closing, the Seller
shall supplement or amend the Schedules that it has delivered with respect to any matter first
existing or occurring following the date hereof that (a) if existing or occurring at or prior to the
date hereof, would have been required to be set forth or described in the Schedules, or (b) is
necessary to correct any information in the Schedules that has been rendered materially
inaccurate thereby. If a supplement or amendment of any Schedule discloses matters that make
the satisfaction of the condition specified in Section 7.2(a) impossible, then the Purchaser shall
have the right by notice to the Company within three (3) days after receipt of such supplement or
amendment to terminate this Agreement, with such termination being the Purchaser’s sole and
exclusive remedy relating to the matters set forth in such supplement or amendment. Subject to
the immediately preceding sentence, each supplement or amendment of any Schedule will be
effective to cure and correct for all purposes (including, but not limited to Sections 7.2(a) and
10.1(a)) any breach of any representation, warranty or covenant relating to such Schedule not
having been read at all times as so supplemented or amended.

Section 6.8  Employees. Effective as of the Closing Date, the Purchaser shall offer to
employ each of the employees of the Seller that the Purchaser reasonably determines are
necessary for the continued operation of the Business, as currently conducted, and the Seller
shall use reasonable best efforts to cooperate with the Purchaser to cause such employees of
Seller to accept such offer of employment with the Purchaser or the Company, as applicable.
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Section 6.9  Company Benefit Plans.

(a) Seller effective as of the Closing Date shall establish a plan which is in
all material respects the mirror image of each Employee Benefit Plan of Seller (each a
“Seller Plan’’) which is listed on Schedule 6.9(a) (each such mirror image plan a “Post-
Closing Company Benefit Plan”), the Company shall adopt each such Post-Closing
Company Benefit Plan effective as of the Closing and Seller shall effect a transfer of
assets and liabilities from each Seller Plan to the corresponding Post-Closing Company
Benefit Plan with respect to the participants in each Seller Plan who are employed by
the Company on the Closing Date and such participants’ dependants; provided, if a
Seller Plan is insured in whole or in part, Seller and Purchaser agree that the action
called for under this Section 6.9(a) shall be subject to the consent of the insurance
company and shall cooperate in undertaking to secure such consent. Seller agrees that
the representations made under Section 4.17 shall apply and be true with respect to
each Seller Plan to the same extent that such representations would have applied and
been true if such Seller Plan had been a Company Benefit Plan.

(b) Prior to the Closing Date, the Seller shall cause the Company and each
of its Subsidiaries, as applicable, to make all required contributions and pay all
premiums required under each Company Benefit Plan, including any employer
matching and profit sharing contributions, which are due on or before the Closing
Date.

(c) The Seller shall cause the Company to accrue as current liabilities on
the Final Closing Statement all bonuses which are accrued but unpaid as of the Closing
Date.

(d) Nothing in this Agreement, express or implied, is intended to or shall
confer upon any other Person (including, without limitation, any current or former
employee, director, officer or service provider of the Company or any of its
Subsidiaries, any participant in any Post Closing Company Benefit Plans, or in each
case, any dependent or beneficiary thereof) any right, benefit or remedy of any nature
whatsoever.  Notwithstanding the foregoing, nothing contained herein, whether
expressed or implied, shall (i) be treated as an amendment or modification of any Post-
Closing Company Benefit Plan, (ii) limit the right of the Purchaser or the Company or
any of its Subsidiaries to amend, terminate, or otherwise modify any Post-Closing
Company Benefit Plan, as applicable, following the Closing, or (iii) be deemed to be a
guarantee of employment for any employee of the Seller or its Subsidiaries following
the Closing or be deemed to restrict the right of the Purchaser or the Company or any
of its Subsidiaries to terminate the employment of any employee of the Seller or its
Subsidiaries following the Closing.

Section 6.10 Tax Matters.

(a) Tax Periods Ending on or Before the Closing Date. The Purchaser shall
cause the Company to prepare or cause to be prepared and file or cause to be filed all
Tax Returns of the Company and each of its Subsidiaries for all periods ending on or
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prior to the Closing Date which are filed after the Closing Date. The Seller shall
reimburse the Purchaser for Taxes of the Company and its Subsidiaries with respect to
all taxable periods ending on or before the Closing Date within ten (10) days after
payment by the Purchaser or the Company or any of its Subsidiaries of such Taxes.

(b) Tax Periods Beginning Before and Ending After the Closing Date. The
Purchaser shall cause the Company to prepare or cause to be prepared and file or cause
to be filed any Tax Returns of the Company and each of its Subsidiaries for Tax periods
which begin before the Closing Date and end after the Closing Date. The Seller shall
reimburse the Purchaser for an amount equal to the portion of such Taxes which relates
to the portion of such Taxable period ending on and including the Closing Date within
ten (10) days after payment by the Purchaser, the Company or any of its Subsidiaries for
any such Taxes. For purposes of this Section 6.10(b), in the case of any Taxes that are
imposed on a periodic basis and are payable for a Taxable period that includes (but does
not end on) the Closing Date, the portion of such Tax which relates to the portion of
such Taxable period ending on and including the Closing Date shall (i) in the case of
any Taxes other than Taxes based upon or related to income, receipts, margin, profits or
similar measure be deemed to be the amount of such Tax for the entire Taxable period
multiplied by a fraction the numerator of which is the number of days in the Taxable
period ending on and including the Closing Date and the denominator of which is the
number of days in the entire Taxable period, and (ii) in the case of any Tax based upon
or related to income, receipts, margin, profits or similar measure be deemed equal to the
amount which would be payable if the relevant Taxable period ended on and included
the Closing Date. Any credits relating to a Taxable period that begins before and ends
after the Closing Date shall be taken into account as though the relevant Taxable period
ended on the Closing Date.

(©) Preparation of Tax Returns. The Purchaser shall use its reasonable
efforts to provide the Seller with copies of any Tax Returns to be filed by the Company
pursuant to Sections 6.10(a) and (b) at least fifteen (15) days prior to the due date
thereof (giving effect to any extensions thereto) or, if required to be filed within fifteen
(15) days after the Closing Date, as soon as possible following the Closing Date. The
Seller shall have the right to review such Tax Returns prior to the filing of such Tax
Returns. If the Seller disputes any amount shown to be due on such Tax Returns, the
Purchaser shall cause such Tax Return to be filed as prepared and Purchaser and the
Seller shall consult and attempt to resolve in good faith any issues arising as a result of
the review of such Tax Returns. If the Parties are unable to resolve any dispute within
thirty (30) days after Seller’s receipt of such Tax Returns, such dispute shall be resolved
by the Arbitrator (as selected under the procedure described in Section 3.5(e) if not
previously selected), which shall resolve any issue in dispute as promptly as practicable
and in accordance with the procedures and subject to provisions regarding the decision
of the Arbitrator set forth in Section 3.5(e). The determination by Arbitrator shall be
final, conclusive and binding on the parties. The fees, costs and expenses of the
Arbitrator shall be paid in the same manner as in Section 3.5(e).

(d) Audits. The Purchaser shall notify the Seller of the commencement of
any audit or other examination by any Governmental Entity relating to the liability of
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the Company or any Subsidiary for Taxes for any pre-closing period. Unless Seller
receives notification under Section 10.3, the Seller shall only have the right to be
informed with respect to any audit or other examination, if and to the extent the result of
such audit or other examination could impose additional Tax liability with respect to
periods prior to the Closing Date.

(e) Cooperation on Tax Matters. The Purchaser, the Company and its
Subsidiaries, and the Seller shall cooperate fully, as and to the extent reasonably
requested by the other party, in connection with the filing of Tax Returns, pursuant to
this Section 6.10 or otherwise, and any audit, litigation or other proceeding with respect
to Taxes. Such cooperation shall include the retention and (upon the other party’s
request) the provision of records and information that are reasonably relevant to any
such audit, litigation or other proceeding and making employees available on a mutually
convenient basis to provide additional information and explanation of any material
provided hereunder.

(H) Certain Taxes and Fees. All transfer, documentary, sales, use, stamp,
registration and other such Taxes, and all conveyance fees, recording charges and other
fees and charges (including any penalties and interest) incurred in connection with the
consummation of the transactions contemplated by this Agreement shall be paid one-
half (1/2) by the Purchaser and (1/2) by the Seller.

(2) Tax Sharing Agreements. All Tax sharing agreements or similar
agreements with respect to or involving the Company and its Subsidiaries shall be
terminated as of the Closing Date and, after the Closing Date, the Company and its
Subsidiaries shall not be bound thereby or have any liability thereunder.

(h) LLC Conversions. No later than five (5) days after the date of this
Agreement, each of the following Subsidiaries shall have converted into, or shall have
been merged with and into, a limited liability company in the jurisdiction of its
organization that is disregarded for federal income Tax purposes: Worsham-Steed GP,
Inc.; Falcon Gas Limited, Inc.; Falcon Minerals GP, Inc.; and Hill-Lake GP, Inc. (such
transactions, the “LLC Conversions”). The Seller shall cause the Company and its
Subsidiaries to take all actions necessary so that, for U.S. federal income Tax purposes,
the LLC Conversions occurring pursuant to this Section 6.10(h) shall result in the
converted entities becoming disregarded pursuant to Treas. Reg. § 301.7701-3, and such
LLC Conversions shall be treated as tax-free complete liquidations govermned by
Sections 332 and 337 of the Code.

Section 6.11 Directors’ and Officers’ Indemnification.

(a) The Purchaser agrees that (i) the governing documents of the Company
and its Subsidiaries immediately after the Closing shall contain provisions with respect
to indemnification, exculpation from liability and advancement of expenses that are at
least as favorable to the beneficiaries of such provisions as those provisions that are set
forth in the governing documents of the Company and its Subsidiaries, respectively, on
the date of this Agreement, which provisions shall not be amended, repealed or
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otherwise modified for a period of six (6) years following the Closing in any manner
that would adversely affect the rights thereunder of Persons who at or prior to the
Closing were directors, officers, employees or agents of the Company or any of its
Subsidiaries, unless such modification is required by Law and (ii)all rights to
indemnification as provided in any indemnification agreements with any current or
former directors, officers and employees of the Company or any of its Subsidiaries as in
effect as of the date hereof with respect to matters occurring at or prior to the Closing
shall survive the Closing.

(b) The Parties agree that the Company (or a third party at the direction of
the Purchaser) will pay at the Closing an amount sufficient to enable the Company to
purchase “tail” coverage for a period of six (6) years following the Closing Date under
the directors and officers liability insurance policy of the Company, as in effect on the
Closing Date. The aggregate amount necessary to purchase such “tail” coverage shall
be referred to as the “D&O Tail Premium.”

(c) In the event the Purchaser or the Company or any of their respective
Subsidiaries, successors or assigns (i) consolidates with or merges into any other Person
and is not the continuing or surviving corporation or entity of such consolidation or
imcrger or (i1) transfers all or substantially all of its properties and assets to any Person,
the Purchaser shall use its reasonable best efforts to ensure that proper provisions shall
be made so that the successors and assigns of the Purchaser, the Company or their
respective subsidiaries (as applicable) assume the obligations set forth in this
Section 6.11.

(d) This Section 6.11, which shall survive the Closing and shall continue for
the periods specified herein, is intended to benefit any Person or entity referenced in this
Section 6.11 or indemnified hereunder, each of whom may enforce the provisions of this
Section 6.11 (whether or not parties to this Agreement).

(e) Notwithstanding any provision in this Agreement or the insurance
policies contemplated by this Section 6.11, no provision of this Agreement or
indemnification right in such policies shall limit in any way the right of any Purchaser
Indemnified Party or the obligation of the Company under Article X. Further, the
foregoing covenants relating to indemnification rights provided by the Company shall
not apply to (i) any claim or matter that relates to a willful or intentional breach of a
representation, warranty or covenant made by the Company in connection with this
Agreement or transactions contemplated hereby or (ii) any claim based on a claim for
indemnification made by a Purchaser Indemnified Person pursuant to Article X.

Section 6.12 Alinda Capital Call. Upon the first Business Day after the Falcon
Conditions Notice Date, the Purchaser shall request that the Alinda Guarantors make the
requisite capital call necessary to fully satisfy and discharge the Purchaser's payment obligations
set forth in Section 8.3(a). The Purchaser shall notify the Seller when such capital call has been
made.
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Section 6.13 Falcon Receivable and Falcon Payable. Prior to the Closing, the Seller
shall extinguish, or cause to be paid in full, the Falcon Receivable and the Falcon Payable.

Section 6.14 No Solicitation of Employees; No-Hire of Emplovyees. .

(a) The Seller shall not, and shall cause its Affiliates not to, directly or
indirectly, (i) during the period commencing on the date hereof and continuing until
three (3) years after the Closing Date (the “No-Hire Period™), hire (as an employee,
consultant or otherwise) any person that is an employee of the Company or any of its
Subsidiaries immediately after the Closing Date who is not in a secretarial,
administrative and clerical role (a “Protected Person”) or (ii) during the period
commencing on the date hereof and continuing until five years after the Closing Date
(the “No-Solicitation Period”), contact, approach or solicit for the purpose of offering
employment to or hiring (whether as an employee, consultant, agent, independent
contractor or otherwise) any Protected Person.

(b) Notwithstanding the foregoing, the Parties agree that the provisions of
Section 6.14 shall not prohibit during the No-Hire Period or the No-Solicitation Period
(1) the hiring of a Protected Person who ceases to be employed by the Company or any
of its Affiliates or (ii) solicitation by way of general advertising, including general
solicitations in any local, regional or national newspapers or other publications or
circulars or on internet sites.

(©) The Parties agree that the restraints created by the covenants in this
Section 6.14 are no greater than necessary to protect the legitimate interests of the
Purchaser and the Company, and, because damages would be an inadequate remedy,
that a Person seeking to enforce this Section 6.14 shall be entitled to seek specific
performance and injunctive relief as remedies for any breach thereof. Furthermore, the
Seller agrees that such covenants do not hinder, or otherwise cause hardship to, the
Seller or its Affiliates with respect to finding other employees. Similarly, Seller agrees
that Purchaser's and the Company's need for the protection afforded by the covenants
of this Section 6.14 is not outweighed by either the hardship to Seller or its Affiliates
or any public interest. The existence of any claim or cause of action of the Purchaser
or the Company against the Seller.

Section 6.15 Office Lease. Prior to the Closing, the Seller shall have assigned the
Office Lease to a Subsidiary of the Company (the “Subsidiary Lessee”), and the Subsidiary
Lessee will assume all obligations and liabilities under the Office Lease. Additionally, prior to
Closing, Seller shall attempt to obtain a release by TPG-San Felipe Plaza, L.P. (or the applicable
landlord under the Office Lease) for its obligations or liabilities accruing following the Closing
Date (“Seller Lease Release™). The Purchaser shall indemnify and hold harmless the Seller from,
against, and in respect of, any and all claims, liabilities, obligations, damages, losses, costs,
expenses, penalties, fines and judgments (at equity or at law, including statutory and common)
and damages caused by the Subsidiary referenced in the previous sentence arising under the
Office Lease following Closing (“Post-Closing Lease Indemnity”). After the Closing, if the
Seller was unable to secure the Seller Lease Release, Purchaser will use commercially reasonable
efforts to continue to assist Seller in its effort to obtain such release, but (i) Purchaser or
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Subsidiary shall not be required obtain such release on Seller’s behalf or expend any money in
connection with such efforts and/or (i1) unless and until such release is obtained from the
landlord under the Office Lease, none of Purchaser, Subsidiary nor any subsequent assignee or
sublessee of the lessee’s interest in the Office Lease shall expand, extend or renew the Office
Lease or to modify the Office Lease in any manner which could increase the liability of Seller
thereunder. For the avoidance of doubt, the Post-Closing Lease Indemnity provided by the
Purchaser and described above shall survive Closing for so long as the Office Lease remains in
effect.

ARTICLE VII
CONDITIONS TO CLOSING

Section 7.1  Conditions to Each Party’s Obligations. The respective obligations of
each Party to effect the transactions contemplated hereby shall be subject to the following
conditions:

(a) HSR Act. The expiration or termination of the waiting period applicable
to the consummation of the transactions contemplated by this Agreement under the
HSR Act.

(b) Injunction. There shall be no etfective injunction, writ or preliminary
restraining order or any order of any nature issued by a Governmental Entity of
competent jurisdiction to the effect that the transactions contemplated by this
Agreement may not be consummated as provided herein, no proceeding or lawsuit shall
have been commenced by any Governmental Entity for the purpose of obtaining any
such injunction, writ or preliminary restraining order and no written notice shall have
been received from any Governmental Entity or third party indicating an intent to
restrain, prevent, materially delay or restructure the transactions contemplated hereby.

(c) Governmental Consents. All consents, approvals, orders or
authorizations of, or registrations, declarations or filings with, all Governmental Entities
required in connection with the execution, delivery or performance hereof shall have
been obtained or made.

Section 7.2 Conditions to Obligations of the Purchaser. The obligations of the
Purchaser to consummate the transactions contemplated hereby shall be subject to the fulfillment
at or prior to the Closing of each of the following additional conditions:

(a) Representations and Warranties. Each of the representations and
warranties of the Seller contained in this Agreement shall be true and correct as though
made on and as of the Closing Date (other than such representations and warranties that
expressly address matters only as of a certain date, which need only be true and correct
as of such certain date) without giving effect to the words “material”, “material adverse
effect” or “Material Adverse Effect”, except where such failures to be so true and
correct could not, individually or in the aggregate, reasonably be expected to have (i) a
Material Adverse Effect or (ii) a material adverse effect on the ability of the Seller to
perform its obligations hereunder.

413NYC_IMANAGE-1124502.203}



12-110C6ésshll: 1Day-NEB2? 1 -Rid/03)bei i3 enERteried G8EBACE2U7 106: FagdkBnoD62ument
Pg 50 of 246

(b) Performance of Obligations of the Seller and Company. Each of the
Seller and the Company shall have performed in all material respects all covenants and
agreements required to be performed by it hereunder at or prior to the Closing.

(©) No Material Adverse Effect. Between the date hereof and the Closing
Date, there shall not have occurred any Material Adverse Effect.

(d) Consents. The Seller shall have obtained required consents or waivers,
including with respect to each Company Contract identified with an asterisk on
Schedule 4.14(a), and provided Purchaser evidence thereof in form reasonably
satisfactory to the Purchaser of the third parties to those Company Contracts set forth on
Exhibit 7.2(d), and all such consents and waivers shall be in full force and effect.

(e) Closing Date Indebtedness: Release of Liens. The Seller shall have
delivered to the Purchaser (i) evidence of the termination of all Hedging Transactions to
which the Company or any of its Subsidiaries is a party and the return of all collateral or
margin posted thereunder or otherwise in connection therewith (the “Hedging Close-Out
Documents”); provided, however, that the Seller shall have no obligation to terminate
any Hedging Transaction if the Purchaser does not repay the Closing Date Indebtedness
and (i1} payoff letters (“Payoff Letters”) and releases of lien (“Releases of Lien”) from
each lender to the Closing Date Indebtedness and all other indebtedness of the Company
or any of its Subsidiaries other than accounts payable arising in the Ordinary Course.

(H) Closing Date Certificate and Closing Date Expense Statement. The
Seller shall have delivered to the Purchaser the Closing Date Certificate and Closing
Date Expense Statement at least five (5) Business Days prior to the Closing Date.

(2) Ancillary Documents. The Seller shall have delivered, or caused to be
delivered, to the Purchaser the documents listed in Section 8.2.

Section 7.3  Conditions to Obligations of the Seller. The obligations of the Seller to
consummate the transactions contemplated hereby shall be subject to the fulfillment at or prior to
the Closing of each of the following additional conditions:

(a) Representations and Warranties. Each of the representations and
warranties of the Purchaser contained in this Agreement shall be true and correct on and
as of the Closing Date as thought made on and as of the Closing Date (other than such
representations and warranties that expressly address matters only as of a certain date,
which need only be true and correct as of such certain date) without giving effect to the
words “material”, “material adverse effect” or “Material Adverse Effect”, except where
such failures to be so true and correct could not, individually or in the aggregate,
reasonably be expected to have a material adverse effect on the ability of the Purchaser
to perform its obligations hereunder.

(b) Performance of Obligations of the Purchaser. The Purchaser shall have
performed in all material respects all covenants and agreements required to be
performed by it hereunder at or prior to the Closing.
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(c) Ancillary Documents. The Purchaser shall have delivered, or caused to
be delivered, to the Purchaser the documents listed in Section 8.3.

Section 7.4  Closing. Neither the Seller nor the Purchaser may rely, either as a basis
for not consummating the transactions contemplated hereby or terminating this Agreement, on
the failure of any condition set forth in this Article VII to be satisfied if such failure was caused
by such Party's failure to comply with any provision of this Agreement.

ARTICLE VIII
CLOSING

Section 8.1  Closing. Subject to the satisfaction or waiver of the conditions set forth in
Article VII that are contemplated to be satisfied prior to the Closing Date, the Closing shall occur
on the third (3rd) Business Day after the satisfaction or waiver of the conditions set forth in
Article VII, or on such other date as the Parties may agree in writing; provided, however, that the
Closing shall not occur less than eleven (11) Business Days after the Seller's delivery of the
Falcon Conditions Delivery Notice. The Closing shall take place at the offices of King &
Spalding LLP located at 1100 Louisiana Suite 4000, Houston, Texas, 77002 or at such other
place as the Parties may agree in writing.

Section 8.2  Seller Closing Deliveries. At the Closing, the Seller shall deliver, or cause
to be delivered, to the Purchaser the following:

(a) a certificate executed by the Seller as to compliance with the conditions
set forth in Section 7.1 and Sections 7.2(a) and (b);

(b) the organizational documents and minute books of the Company and
each of its Subsidiaries;

(©) the Payoff Letters and the Releases of Liens;
(d) the Hedging Close-Out Documents, if applicable;
(e) the Guaranty Agreement;

§3) a certificate from the Seller to the effect that the Seller is not a “foreign
person” under Treasury Regulation section 1-1445-2(b)(2); and

(2) all other documents required to be entered into by the Seller pursuant to
this Agreement.

Section 8.3  Purchaser Closing Deliveries. At the Closing, the Purchaser shall deliver,
or cause to be delivered, to the Seller the following:

(a) the portion of the Purchase Price to be paid at Closing pursuant to
Section 3.3;
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(b) the payments to be paid at Closing pursuant to Section 3.4;

() a certificate of an authorized officer of the Purchaser as to compliance
with the conditions set forth in Section 7.1 and Sections 7.3(a) and (b); and

(d) all other documents required to be entered into or delivered by the
Purchaser at or prior to the Closing pursuant hereto.

ARTICLE IX
TERMINATION

Section 9.1  Termination. This Agreement may be terminated:
(a) in writing by mutual consent of the Parties;

(b) by written notice from the Seller to the Purchaser, in the event the
Purchaser (i) fails to perform in any material respect any of its agreements contained
herein required to be performed by it at or prior to the Closing or (ii) materially breaches
any of its representations and warranties contained herein, which failure or breach is not
cured within fifteen (15) days following the Seller having notified the Purchaser of its
intent to terminate this Agreement pursuant to this Section 9.1(b);

() by written notice from the Purchaser to the Seller, in the event the Seller
(1) fails to perform in any material respect any of its agreements contained herein
required to be performed by it at or prior to the Closing or (ii) materially breaches any
of its representations and warranties contained herein, which failure or breach is not
cured within fifteen (15) days following the Purchaser having notified the Seller of its
intent to terminate this Agreement pursuant to this Section 9.1(c); or

(d) by written notice from the Seller to the Purchaser or the Purchaser to the
Seller, as the case may be, in the event the Closing has not occurred within the later of
(1) forty-five (45) days after the date of this Agreement (the “Expiration Date™) or
(i1) the expiration of any cure periods under Sections 9.1(b) or 9.1(c), in each case for
any reason other than delay or nonperformance of the Party seeking such termination.

Section 9.2  Specific Performance and Other Remedies. Each of the Seller and the
Purchaser acknowledges and agrees that the other Party would be damaged irreparably in the
event any of the provisions of this Agreement are not performed in accordance with their specific
terms or are otherwise breached. Accordingly, each of the Seller and the Purchaser agrees that
the other Party shall be entitled to seek an injunction or injunctions to prevent breaches of the
provisions of this Agreement and to enforce specifically this Agreement and the terms and
provisions hereof, this being in addition to any other remedies to which such other Party is
entitled at law or equity, without any obligation to post any bond or other security as a
prerequisite to obtaining equitable relief. If a court of competent jurisdiction has declined to
specifically enforce the obligations of the Purchaser to consummate the transactions
contemplated hereunder pursuant to a claim for specific performance brought against the
Purchaser pursuant to this Section 9.2, then the Seller may pursue any other remedy available to
it at law or in equity, including monetary damages (which the Parties agree may not be limited to
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reimbursement of expenses or out-of-pocket costs and may take into account relevant matters,
including other transaction opportunities and the time value of money).

Section 9.3 Effect of Termination.

(a) In the event that (i) all of the conditions to Closing in Sections 7.1 and
7.3 are satisfied, (ii) the Purchaser notifies the Seller in writing that it is prepared to
close all of the transactions contemplated by this Agreement in the manner set forth in
ARTICLE VIII, (ii1) the Seller then refuses to close the transactions contemplated by
this Agreement and such refusal is a breach of the Seller's obligations under this
Agreement, and (iv) the Purchaser terminates this Agreement pursuant to Section 9.1(c),
then the Purchaser may elect as liquidated damages (in lieu of the remedy of specific
performance set forth in Section 9.2 and all other remedies available to the Purchaser set
forth in this Agreement or otherwise) an amount of immediately available funds equal to
Ten Million Dollars ($10,000,000) to be paid by the Seller to the Purchaser. The Parties
acknowledge and agree that (i) the rights of the Purchaser under this Section 9.3(a) shall
not be affected by any prior and unsuccessful attempt by the Purchaser to obtain an
equitable remedy for specific performance under Section 9.2 and (ii) the time period
specified in Section 9.1(d) shall be tolled and shall not run until forty-five (45) days
after the entry of a final determination by a court of competent jurisdiction with respect
to any claim by the Purchaser for specific performance or other equitable remedy under
Section 9.2.

(b) The provisions for payment of liquidated damages in this Section 9.3
have been included because, in the event of termination of this Agreement as described
in Section 9.3(a), the actual damages to be incurred by the Purchaser are reasonably
expected to approximate the amount of liquidated damages set forth in this Section 9.3
and because the actual amount of such damages would be difticult, if not impossible, to
measure precisely.

(©) For purposes of clarification, the Purchaser shall not be entitled to seek,
enforce or otherwise pursue any remedy available to it under this Section 9.3 at any time
prior to valid termination of this Agreement pursuant to ARTICLE IX.

(d) Notwithstanding anything to the contrary herein, the obligations of the
Parties under the Confidentiality Agreement and Section 6.6, Section 10.8, Section 11.1,
Section 11.5, Section 11.6, Section 11.11, Section 11.13, and this Section 9.3 shall
survive the Termination Date.

ARTICLE X
INDEMNIFICATION

Section 10.1 Indemnification Obligations of the Seller. Subject to the other provisions
of this Article X, after the Closing Date, the Seller shall indemnify, defend and hold harmless the
Purchaser Indemnified Parties from, against, and in respect of, any and all claims, liabilities,
obligations, damages, losses, costs, expenses, penalties, fines and judgments (at equity or at law,
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including statutory and common) and damages (including amounts paid in settlement, costs of
investigation and reasonable attorneys’ fees and expenses) arising out of or relating to:

(a) any breach or inaccuracy of any representation or warranty made by the
Seller in this Agreement or the Company Ancillary Documents; provided, however, that
the Purchaser shall not be entitled to indemnification or any other damages with respect
to any breach of any representation or warranty related to the Company-Titled Real
Property and the Company-Titled Oil and Gas Leases set forth in Section 4.6(a) through
(e), Section 4.14 or any provision of this Agreement relating to the status or condition of
the title to the Company-Titled Real Property and the Company-Titled Oil and Gas
Leases, except for claims based on fraud, gross negligence or willful misconduct of the
Seller in connection with the disclosure relating to such breach;

(b) any breach of any covenant, agreement or undertaking made by the Seller
in this Agreement; and

(c) the Closing Date Indebtedness and the Transaction Expenses, in each
case to the extent not paid in connection with the Closing.

(d) Any items identified on Schedules 4.10, 4.12, 4.13, and 4.20(a).

The claims, liabilities, obligations, losses, damages, costs, expenses, penalties, fines and
judgments of the Purchaser Indemnified Parties described in this Section 10.1 as to which the
Purchaser Indemnified Parties are entitled to indemnification are collectively referred to as
“Purchaser Losses.” For the avoidance of doubt, the Parties agree that claims, liabilities,
obligations, losses, damages, costs, expenses, penalties, fines and judgments related to any
breach or inaccuracy of any representation and warranty set forth in Section 4.6(a) through (e) or
for any other claim relating to the condition of title to any of the Company-Titled Real Property
(other than claims based on fraud, gross negligence or willful misconduct of the Seller in
connection with the disclosure relating to any such breach), shall not constitute “Purchaser
Losses,” and the Seller shall not be liable therefore and, except for claims based on Seller's
breach of any such representation or warranty as a result of fraud, gross negligence or willful
misconduct in connection with the disclosure relating to any such breach, the Purchaser is
assuming all risk for all costs incurred by the Purchaser related to any such breach or inaccuracy.

Section 10.2 Indemnification Obligations of the Purchaser. The Purchaser shall
indemnify and hold harmless the Seller from, against and in respect of any and all claims,
liabilities, obligations, losses, damages, costs, expenses, penalties, fines and judgments (at equity
or at law, including statutory and common) and damages (including amounts paid in settlement,
costs of investigation and reasonable attorneys’ fees and expenses) arising out of or relating to:

(a) any breach or inaccuracy of any representation or warranty made by the
Purchaser in this Agreement or in any Purchaser Ancillary Document;

(b) any breach of any covenant, agreement or undertaking made by the
Purchaser in this Agreement or in any Purchaser Ancillary Document; and
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(c) any liability or obligation related to or arising from the post-Closing
operations of the Company and its Subsidiaries.

The claims, liabilities, obligations, losses, damages, costs, expenses, penalties, fines and
judgments of the Seller Indemnified Parties described in this Section 10.2 as to which the Seller
Indemnified Parties are entitled to indemnification are collectively referred to as “Seller Losses.”

Section 10.3 Indemnification Procedure.

(a) Promptly following receipt by an Indemnified Party of notice by a third
party (including any Governmental Entity) of any claim, complaint or the
commencement of any audit, investigation, action or proceeding with respect to which
such Indemnified Party may be entitled to receive payment from the other Party for any
Purchaser Loss or any Seller Loss (as the case may be) in accordance with this
Article X, such Indemnified Party shall notify the Purchaser or the Seller, as the case
may be (the “Indemnifying Party”), promptly following the Indemnified Party’s receipt
of such complaint or of notice of the commencement of such audit, investigation, action
or proceeding; provided, however, that the failure to so notify the Indemnifying Party
shall relieve the Indemnifying Party from liability hereunder with respect to such claim
only if, and only to the extent that, such failure to so notify the Indemnifying Party
materially prejudices the Indemnifying Party with respect to such claim. The
Indemnifying Party shall have the right, upon written notice delivered to the
Indemnified Party within thirty (30) days thereafter, to assume the defense of such audit,
investigation, action or proceeding, including the employment of counsel reasonably
satisfactory to the Indemnified Party and the payment of the fees and disbursements of
such counsel; provided, however, that an Indemnifying Party will not be entitled to
assume the defense of any audit, investigation, action or proceeding if such claim, based
on the remedy being sought, could result in criminal liability of, or equitable remedies
against, the Indemnified Party. In the event, however, that the Indemnifying Party
declines or fails to assume the defense of the audit, investigation, action or proceeding
on the terms provided above or to employ counsel reasonably satisfactory to the
Indemnified Party, in either case within such thirty (30)-day period, or if the
Indemnifying Party is not entitled to assume the defense of the audit, investigation,
action or proceeding in accordance with the preceding sentence, then the Indemnifying
Party shall pay the reasonable fees and disbursements of counsel for the Indemnified
Party as incurred; provided, however, that the Indemnifying Party shall not be required
to pay the fees and disbursements of more than one counsel for all Indemnified Parties
in any jurisdiction in any single audit, investigation, action or proceeding. In any audit,
investigation, action or proceeding for which indemnification is being sought hereunder,
the Indemnified Party or the Indemnifying Party, whichever is not assuming the defense
of such action, shall have the right to participate in such matter and to retain its own
counsel at such Party’s own expense. The Indemnifying Party or the Indemnified Party
(as the case may be) shall at all times use reasonable efforts to keep the Indemnifying
Party or Indemnified Party (as the case may be) reasonably apprised of the status of the
defense of any matter the defense of which it is maintaining and to cooperate in good
faith with each other with respect to the defense of any such matter.
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(b) No Indemnified Party may settle or compromise any claim or consent to
the entry of any judgment with respect to which indemnification is being sought
hereunder without the prior written consent of the Indemnifying Party, unless such
settlement, compromise or consent includes an unconditional release of the
Indemnifying Party and its officers, directors, employees and Affiliates from all liability
arising out of such claim. An Indemnifying Party may not, without the prior written
consent of the Indemnified Party, settle or compromise any claim or consent to the entry
of any judgment with respect to which indemnification is being sought hereunder unless
such settlement, compromise or consent (i) does not contain any admission or statement
suggesting any wrongdoing or liability on behalf of the Indemnified Party and (ii) does
not contain any equitable order, judgment or term that in any manner aftects, restrains or
interferes with the business of the Indemnified Party or any of the Indemnified Party’s
Affiliates.

() In the event an Indemnified Party claims a right to payment pursuant
hereto, such Indemnified Party shall send written notice of such claim to the appropriate
Indemnifying Party. Such notice shall specity the basis for such claim. The failure by
any Indemnified Party to notify the Indemnifying Party shall not relieve the
Indemnifying Party from any liability that it may have to such Indemnified Party with
respect to any claim made pursuant to this Section 10.3(c), it being understood that
notices for claims in respect of a breach of a representation or warranty must be
delivered prior to the expiration of the survival period for such representation or
warranty under Section 10.4. In the event the Indemnifying Party disputes its liability
with respect to such claim, as promptly as possible, such Indemnified Party and the
appropriate Indemnifying Party shall establish the merits and amount of such claim (by
mutual agreement, litigation or otherwise) and, within five (5) Business Days following
the final determination of the merits and amount, if any, of such claim, the Indemnifying
Party shall pay to the Indemnified Party in immediately available funds an amount equal
to such claim as determined hereunder.

Section 10.4 Claims Period. @ The Claims Period for indemnity claims under
Sections 10.1(a) and 10.2(a) shall begin on the Closing Date and terminate on the date that is
eighteen (18) months from the Closing Date (the “Claims Period Expiration Date™); provided,
that with respect to Purchaser Losses arising under Section 10.1(a) with respect to any breach or
inaccuracy of any representation or warranty in Section 4.1 (Organization), Section 4.2
(Authorization), Section 4.3 (Capitalization), Section 4.15 (Tax Returns; Taxes), Section 4.17
(Company Benefit Plans), Section 4.22 (Brokers), and Section 4.25 (Regarding the Seller)
(collectively, the “Fundamental Representations™), the Claims Period shall continue until the
expiration of any applicable statutes of limitations (after giving effect to any extensions or
waivers thereof) plus sixty (60) days.

Section 10.5 Liability Limits.

(a) For purposes of Section 10.1, Section 10.2 and this Section 10.5, (i) a
breach of a representation or warranty shall be deemed to exist either if such
representation or warranty is actually inaccurate or breached or would have been
inaccurate or breached if such representation had not contained any limitation or
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qualification as to matenality, material adverse effect, Material Adverse Effect (which
instead will be read as adverse effect or change) or similar language and (i1) the amount
of Purchaser Losses or Seller Losses, as applicable, in respect of any breach of a
representation or warranty, including any breach resulting from the application of clause
(1), shall be determined without any limitation or qualification as to materiality, material
adverse effect, Material Adverse Effect (which instead will be read as adverse effect or
change) or similar language.

(b) Notwithstanding anything to the contrary set forth herein, the Purchaser
Indemnitied Parties shall not make a claim for indemnification under this Article X for
Purchaser Losses unless and until the aggregate amount of such Purchaser Losses
exceeds 1% of Purchase Price (the “Purchaser Basket”), in which event the Purchaser
Indemnified Parties may only claim indemnification for Purchaser Losses exceeding the
Purchaser Basket; provided, that any claims for indemnification for Purchaser Losses
arising from (i) breaches of Fundamental Representations or (ii) claims for indemnity
under Sections 10.1(b), (¢) and (d) shall not be subject to the Purchaser Basket. The
total aggregate amount of liability for Purchaser Losses shall be limited to Fifty-Two
Million Dollars ($52,000,000) except in the case of Purchaser Losses arising from
breaches of Fundamental Representations. The amount of Purchaser Losses otherwise
payable to the Purchaser Indemnified Parties pursuant to this Article X shall be net of
any insurance proceeds received by the Purchaser Indemnified Parties directly resulting
from such Purchaser Losses. No liability shall attach to the Seller in respect of any
claim if (i) such claim would not have arisen but for a change in legislation or
accounting policies made after the Closing Date or a change in interpretation of the Law
as determined by a court or pursuant to an administrative rule-making decision or
(i1) such liability was reflected as a liability in the calculation of the Closing Date Net
Working Capital.

Section 10.6 Investigations. The representations and warranties of each of the Parties
set forth in this Agreement, subject to the express exceptions thereto, shall not be affected by any
information furnished to, or any investigation or audit conducted before or after the Closing Date
by, any of the Parties or their respective representatives in connection with the transactions
contemplated hereby. In order to preserve the benefit of the bargain otherwise represented by
this Agreement, each Party shall be entitled to rely upon the representations, warranties,
covenants and agreements of the other Party set forth herein notwithstanding any investigation or
audit conducted or any knowledge acquired (or capable of being acquired) before or after the
Closing Date or the decision of any Party to complete the Closing. The right to indemnification
or other remedy based on any of the representations, warranties, covenants or agreements in this
Agreement shall not be affected by any investigation or audit conducted with respect to, or any
knowledge acquired (or capable of being acquired) at any time, whether before or after the
execution and delivery of this Agreement or the Closing Date, with respect to the accuracy or
inaccuracy of or compliance with, any such representation, warranty, covenant, or agreement.

Section 10.7 Exclusive Remedy. The Parties agree that, excluding any claim for
injunctive or other equitable relief, the indemnification provisions of this Article X are intended
to provide the sole and exclusive remedy as to all claims either the Seller, on the one hand, and
the Purchaser, on the other hand, may incur arising from or relating to this Agreement and the
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agreements and documents contemplated hereby and the transactions contemplated hereby and
thereby. In furtherance of the foregoing, the Parties hereby waive, to the fullest extent permitted
by applicable Law, any and all other rights, claims and causes of action (including rights of
contribution, if any) known or unknown, foreseen or unforeseen, which exist or may arise in the
future, that they may have arising under or based upon any federal, state or local Law (including
relating to environmental or securities Law, common Law or otherwise). The Parties hereby
waive and release any and all tort claims and causes of action that may be based upon, arise out
of or relate to this Agreement, or the negotiation, execution or performance of this Agreement
(including any tort claim or cause of action based upon, arising out of or related to any
representation or warranty made in or in connection with this Agreement or as an inducement to
enter into this Agreement).

Section 10.8 No Consequential Damages. NOTWITHSTANDING ANYTHING IN
THIS AGREEMENT TO THE CONTRARY, NO PARTY NOR ANY OF ITS AFFILIATES
SHALL BE LIABLE TO THE OTHER PARTY OR ITS AFFILIATES FOR SPECIAL,
PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL OR INDIRECT DAMAGES,
OR LOST PROFITS, WHETHER BASED ON CONTRACT, TORT, STRICT LIABILITY,
OTHER LAW OR OTHERWISE AND WHETHER OR NOT ARISING FROM THE OTHER
PARTY’S OR ANY OF ITS AFFILIATES® SOLE, JOINT OR CONCURRENT
NEGLIGENCE, STRICT LIABILITY OR OTHER FAULT; PROVIDED, HOWEVER, IN NO
EVENT SHALL THIS SECTION 10.8 BE A LIMITATION ON (I) ANY OBLIGATION WITH
RESPECT TO A THIRD PARTY CLAIM RELATING TO SUCH OBLIGATION, OR
(II) ANY PARTY'S OBLIGATIONS PURSUANT TO SECTION 9.3.

Section 10.9 Treatment of Indemnity Payments. All payments made pursuant to
Section 10.1 and Section 10.2 shall be deemed adjustments to the Purchase Price for Tax
purposes. ‘

ARTICLE XI
MISCELLANEOUS PROVISIONS

Section 11.1 Notices. All notices and other communications hereunder shall be in
writing and shall be deemed to have been duly given when personally delivered, or if sent by
United States certified mail, return receipt requested, postage prepaid, shall be deemed duly
given on delivery by United States Postal Service, or if sent by facsimile or receipted overnight
courier services shall be deemed duly given on the Business Day received if received prior to
5:00 p.m. local time or on the following Business Day if received after 5:00 p.m. local time or on
a non-Business Day, addressed to the respective parties hereto as follows:

To the Purchaser, and, c/o Alinda Capital Partners LLC
after Closing, the Company 150 East 58" Street
39" Floor

New York, NY 10155
Facsimile: (212) 656-1294
Telephone: (212) 838-6400
Attention: Sanjay Khettry
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with a copy to:
c/o Alinda Capital Partners LLC
150 East 58" Street
39" Floor
New York, NY 10155
Facsimile: (212) 214-0678
Telephone: (212) 838-6400
Attention: General Counsel

To the Seller and the Performance

Guarantor: 5847 San Felipe, Suite 3050
c/o Arcapita
75 Fourteenth Street
24th Floor
Atlanta, GA 30309
Facsimile: (409) 920-9011
Telephone: (404) 920-9008
Attention: Brian R. McCabe

with a copy to: King & Spalding
1180 Peachtree Street
Atlanta, GA 30309
Facsimile: (404) 572-5100
Telephone: (404) 572-4600
Attention: Raymond E. Baltz, Jr.

or to such other representative or at such other address as such Person may furnish to the other
parties in writing.

Section 11.2  Schedules and Exhibits. The Schedules and Exhibits are hereby
incorporated into this Agreement and are hereby made a part hereof as if set out in full herein.

Section 11.3  Assignment; Successors in Interest. Prior to the Closing, no assignment or
transfer by any Party of such Party’s rights and obligations hereunder shall be made except with
the prior written consent of the other Parties. This Agreement shall be binding upon and shall
inure to the benefit of the Parties and their respective successors and permitted assigns, and any
reference to a Party shall also be a reference to the successors and permitted assigns thereof.
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Section 11.4 Captions. The titles, captions and table of contents contained herein are
inserted herein only as a matter of convenience and for reference and in no way define, limit,
extend or describe the scope of this Agreement or the intent of any provision hereof.

Section 11.5 Controlling Law; Amendment. This Agreement shall be governed by and
construed and enforced in accordance with the internal Laws of the State of New York without
reference to its choice of law rules. This Agreement may not be amended, modified or
supplemented except by written agreement of the Parties.

Section 11.6 Submission to Jurisdiction; Waiver of Jury Trial.

(a) Each party agrees that any legal action or other legal proceeding relating
to this Agreement or the enforcement of any provision of this Agreement shall be
brought or otherwise commenced exclusively in any state or federal court located in the
State of New York. Each party thereto:

(1) expressly and irrevocably consents and submits to the jurisdiction
of each state and federal court located in the State of New York (and each
appellate court located in the State of New York) in connection with any such
legal proceeding, including to enforce any settlement, order or award;

(11) consents to service of process in any such proceeding in any
manner permitted by the laws of the State of New York, and agrees that service of
process by registered or certified mail, return receipt requested, at its address
specified pursuant to Section 11.1 is reasonably calculated to give actual notice;

(ii1))  agrees that each state and federal court located in the State of New
York shall be deemed to be a convenient forum;

(iv)  waives and agrees not to assert (by way of motion, as a defense or
otherwise), in any such legal proceeding commenced in any state or federal court
located in the State of New York, any claim that such party is not subject
personally to the jurisdiction of such court, that such legal proceeding has been
brought in an inconvenient forum, that the venue of such proceeding is improper
or that this Agreement or the subject matter hereof or thereof may not be enforced
in or by such court; and

(v) agrees to the entry of an order to enforce any resolution,
settlement, order or award made pursuant to this Section by the state and federal
courts located in the State of New York and in connection therewith hereby
waives, and agrees not to assert by way of motion, as a defense, or otherwise, any
claim that such resolution, settlement, order or award is inconsistent with or
violative of the laws or public policy of the laws of the State of New York or any
other jurisdiction.

(b) In the event of any legal action or other legal proceeding relating to this
Agreement or the enforcement of any provision of this Agreement, the prevailing party
shall be entitled to payment by the non-prevailing party of all costs and expenses
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(including reasonable attorneys’ fees) incurred by the prevailing party, including any
costs and expenses incurred in connection with any challenge to the jurisdiction or the
convenience or propriety of venue of proceedings before any state or federal court
located in the State of New York.

(c) EACH PARTY HEREBY IRREVOCABLY AND
UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY
LAW, TRIAL BY JURY IN ANY LEGAL ACTION OR PROCEEDING RELATING
TO THIS AGREEMENT AND FOR ANY COUNTERCLAIM THEREIN.

Section 11.7 Severability. Any provision hereof that is prohibited or unenforceable in
any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provisions hereof, and any such prohibition
or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision
in any other jurisdiction. To the extent permitted by Law, each Party hereby waives any
provision of Law that renders any such provision prohibited or unenforceable in any respect.

Section 11.8 Counterparts. This Agreement may be executed in two (2) or more
counterparts, each of which shall be deemed an original, and it shall not be necessary in making
proof of this Agreement or the terms hereof to produce or account for more than one of such
counterparts.

Section 11.9 Enforcement of Certain Rights. Except as set forth in Section 6.11,
nothing expressed or implied herein is intended, or shall be construed, to confer upon or give any
Person other than the Parties, and their successors or permitted assigns, any right, remedy,
obligation or liability under or by reason of this Agreement, or result in such Person being
deemed a third-party beneficiary hereof.

Section 11.10 Waiver. Any agreement on the part of a Party to any extension or waiver
of any provision hereof shall be valid only if set forth in an instrument in writing signed on
behalf of such Party. A waiver by a Party of the performance of any covenant, agreement,
obligation, condition, representation or warranty shall not be construed as a waiver of any other
covenant, agreement, obligation, condition, representation or warranty. A waiver by any Party of
the performance of any act shall not constitute a waiver of the performance of any other act or an
identical act required to be performed at a later time.

Section 11.11 Integration. This Agreement, the Guaranty Agreement, the Alinda
Guaranty Agreement, and the documents executed pursuant hereto supersede all negotiations,
agreements and understandings among the Parties with respect to the subject matter hereof
(except for that certain Confidentiality Agreement, dated as of December 2, 2009 by and
between the Purchaser and the Seller) and constitute the entire agreement among the Parties with
respect thereto.

Section 11.12 Cooperation Following the Closing. Following the Closing, each Party
shall deliver to the other Parties such further information and documents and shall execute and
deliver to the other Parties such further instruments and agreements as any other Party shall
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reasonably request to consummate or confirm the transactions provided for herein, to accomplish
the purpose hereof or to assure to any other Party the benefits hereof.

Section 11.13 Transaction Costs. Except as otherwise expressly provided in this
Agreement, (a) each of the Purchaser and the Seller shall pay its own fees, costs and expenses
incurred in connection herewith and the transactions contemplated hereby, including the fees,
costs and expenses of its financial advisors, accountants and counsel, and (b) the fees, costs and
expenses of the Company incurred in connection herewith and the transactions contemplated
hereby shall be paid for pursuant to Section 3.4(b) if the Closing occurs (to the extent not paid
prior to the Closing) and by the Company if the Closing does not occur and this Agreement is
terminated; provided, that each of the Purchaser and the Seller shall pay fifty percent 50% of the
total filing fees related to any filings made pursuant to the HSR Act.

Section 11.14 Several Liability. The Parties agree that the obligations and liabilities of
each Purchaser hereunder are several and not joint obligations and liabilities and Seller shall not
have any recourse as to any Affiliate of any Purchaser other than pursuant to the Equity
Contribution Letter.

Section 11.15 Services Agreement. Upon the Closing, the Services Agreement by and
between the Company and the Seller dated December 20, 2006, as amended and restated by such
parties effective June 30, 2009, shall be deemed to be terminated and all obligations and
liabilities of the Company thereunder shall be deemed to be extinguished and discharged.

Section 11.16 MoBay Services Agreement. Prior to Closing, each Purchaser shall
negotiate in good faith with the Seller for a management services agreement between the
Company and the Seller pursuant to which the Company will provide limited, non-executive
administrative services to MoBay Storage Holdings, LLC and the Seller for a term commencing
on the Closing Date and ending forty-five (45) days thereafter.

* %k ok k k%

[Signature Page Follows]
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IN WETNESS WHEREOF . the Parties hav e catsed this Agreement to be duly exceuted.

a8 01 the date st above writen.

FALCON GAS STORAGE COMPANY, INC.

By %K./{//y//(;"f?, I

Name:  deian K Coge —

Tile:  Pzecron

ALINDA NATURAL GAS STORAGE I, L.P.

Bve

Nume:
Tide:

ALINDA NATURAL GAN STORAGE LI, L.P.

By,
Name:
e
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed,
as of the date first above written.

FALCON GAS STORAGE COMPANY, INC.

By:
Name:
Title:

ALINDA NATURAL GAS STORAGE L, L.P.

By: Alinda Gas Storage I GP, LLC, its general partner
By: Alinda Capital Partners LLC, its sole member

o, D) =
Yy

Name: Christopher W. Beale
Title: Managing Member

ALINDA NATURAL GAS STORAGE 11, L.P.

By: Alinda Gas Storage 1I GP, LLC, its general partner
By: Alinda Capital Partners LLC, its sole member

Hiy: W

Name: Christopher W. Beale
Title: Managing Member

Signature Page to Purchase Agreement
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EXHIBIT 2

Purchase Amendment
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FIRST AMENDMENT TO PURCHASE AGREEMENT

This FIRST AMENDMENT TO PURCHASE AGREEMENT (this "Amendment") is
entered into as of the 1st day of April 2010 by and between Falcon Gas Storage Company, Inc., a
Delaware corporation (the "Seller"), and Alinda Natural Gas Storage I, L.P., a Delaware limited
partnership ("Alinda [") and Alinda Natural Gas Storage II. L.P., a Delaware limited partnership
("Alinda II", and, together with Alinda I, each a "Purchaser” and, collectively, the "Purchaser").

RECITALS

WHEREAS., pursuant to that certain Purchase Agreement dated as of March 15, 2010 by
and between the Seller and the Purchaser (the "Purchase Agreement"). the Purchaser, provided
that certain conditions are satisfied prior to the Closing (as defined in the Purchase Agreement).
shall acquire from the Seller all of the outstanding equity interests of NorTex Gas Storage
Company, LLC, a Delaware limited liability company: and

WHEREAS, the Purchaser and the Seller wish to amend certain provisions of the
Purchase Agreement in accordance with Section 11.5 of the Purchase Agreement.

NOW, THEREFORE, for good and valuable consideration the receipt and sufficiency of
which are hereby acknowledged. the Purchaser and the Seller hereby agree as follows:

ARTICLE 1

AMENDMENT

Section 1.1.  Definitions; Incorporation by Reference. All capitalized terms used
herein but not defined herein shall have the meanings assigned to such terms in the Purchase
Agreement. The provisions of Section 11.1 through Section 11.14 of the Purchase Agreement
are hereby incorporated by reference and made a part hereof for all purposes.

Section 1.2.  Additional Definitions. The Purchase Agreement is hereby amended by
inserting the following definitions in appropriate alphabetical order into Section 1.1 of the
Purchase Agreement.

"Escrowed Amount" means $70.000,000, including interest thereon in accordance with
the terms of the Escrow Agreement less any reduction to such amount in accordance with
Section 3.7(b) of this Agreement.

"Hopper Claim" means (i) John M. Hopper, et. al vs. Asim Zafar, et. al, styled 2010-
19789 and filed on March 29. 2010 in the district court of Harris County, Texas, (ii) John M.
Hopper et. al vs. Asim Zatfar, et. al. styled Cause No. CV1041822 and filed on March 29, 2010
in the district court of Eastland County, Texas, (iii) the facts and circumstances underlying such

HOUSTON237 1188
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matters, (iv) any and all relief sought by any party in such matters, and (v) any and all cross- or
counter-claims asserted in such matters and the facts and circumstances underlying the same.

"Lis Pendens"” means, collectively, (i) that certain Notice of Lis Pendens filed on March
29,2010 in Jack County, Texas, styled Cause No. CV1041822 and executed, subscribed and
sworn to by John M. Hopper and (ii) that certain Notice of Lis Pendens filed on March 29, 2010
in Eastland County, Texas and styled Cause No. CV0141822 and executed. subscribed and
sworn to by John M. Hopper.

Section 1.3, Additional Other Definitions. The Purchase Agreement is hereby
amended by inserting the following definitional cross references into Section 1.1 of the Purchase
Agreement.

Term Section
ESCOOW AP (.. ocnnsvmmesvnspponsprsegss s gasasssassssasadiswebuitsses fons subiasisanseinic 3.3(b)
ERCION SLTBOTIEIR v, o5t o ot e ton s Aia P S AR SR TR PR A s T am kbt 3.3(b)
EErOW BB RS TR iui e sumianansmsnr i kR

[ 3R ) 1 [ T PSRN P R & WRNPOOR.. %/ | { .
287 By o R O Ry S S oe=? V=R SPOMA SO 1. 1 { { +)
PRl DECISION i s s tipsaiks s isivsnsmisaisssinh o L)
PrecBItakaRe LOBseR i uvnniimmmwemnsniesgmississessigrmssnasimsinassdod IR

Section 1.4.  Amendment to Schedule 4.12. Schedule 4.12 of the Purchase Agreement
is hereby amended to insert (i) the Hopper Claim as the fourth item listed on Schedule 4.12 of
the Purchase Agreement and (ii) the Lis Pendens as the fifth item listed on Schedule 4.12 of the
Purchase Agreement.

Section 1.5. Amendment fo Schedule 4.25(e). Schedule 4.25(¢) of the Purchase
Agreement is hereby amended to insert (i) the Hopper Claim as the first item listed on Schedule
4.25(e) of the Purchase Agreement and (ii) the Lis Pendens as the second item listed on Schedule
4.25(¢) of the Purchase Agreement.

Section 1.6.  Payment of Purchase Price and Escrow Arrangement. Section 3.3 of
the Purchase Agreement is hereby amended in its entirety so that it is deleted and replaced with
the following:

(8]
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Section 3.3 Payment of Purchase Price: Escrowed Amount.

(a) On the Closing Date, the Purchaser shall pay or cause to be paid to the Seller an
amount equal to the Purchase Price (utilizing, as the adjustments, the amounts set forth in the
Closing Date Certificate) less $70,000,000.

(b) As soon as reasonably practicable afier an escrow agreement that is reasonably
acceptable to the Seller and the Purchaser and is in compliance with Section 3.7 of this
Agreement (the "Escrow Agreement") has been executed, the Purchaser shall pay to the escrow
agent under the Escrow Agreement (the "Escrow Agent") $70,000,000. The Escrowed Amount
shall be subject to release from escrow under the Escrow Agreement to the Purchaser and the
Seller in accordance with Section 3.7 of the Purchase Agreement. The Parties shall treat the full
amount placed in escrow as consideration received by the Seller at the Closing for U.S. federal
income Tax purposes) among the assets of the Company and its Subsidiaries in accordance with
Section 1060 of the Code and the Treasury Regulations thereunder (and any similar provision of
state, local or non-U.S. law, as appropriate).

Section 1.7.  Release of Escrowed Amount. Article [1I of the Purchase Agreement is
hereby amended so that the following provision is inserted as Section 3.7 of the Purchase
Agreement.

Section 3.7 Release of Escrowed Amount.

(a) Upon the earlier to occur of one of the following events or series of events, as
applicable (the "Escrow Breakage Trigger"): (i) a final non-appealable order of each court of
competent jurisdiction with respect to the Hopper Claim or (ii) (A) an agreed dismissal with
prejudice of the Hopper Claim with respect to the Company and its Subsidiaries. (B) a complete
release by all of the Participants under the Hopper Claim of the Company and its Subsidiaries
and each Purchaser and each Purchaser's respective Affiliates of the Hopper Claim and (C) the
final non-appealable release or expungement of the Lis Pendens, the Purchaser and the Seller
shall deliver to the Escrow Agent joint instructions to disburse the balance of the Escrowed
Amount as follows:

(x) first, the Escrowed Amount shall be paid by the Escrow Agent to the
Purchaser in an amount equal to all out-of-pocket costs, expenses, penalties and fines incurred or
paid by the Company or any of its Subsidiaries, any Purchaser or any Affiliates of any Purchaser
that arise from the Hopper Claim or the Lis Pendens. including damages paid or payable to the
plaintiffs in the Hopper Claim (collectively, the "Pre-Breakage Losses") and for which the
Purchaser has not already been reimbursed pursuant to Section 3.7(b); and

(y) second, after giving effect to any reductions under Section 3.7(a)(x). the
balance of the Escrowed Amount shall be paid by the Escrow Agent to the Seller.

(b) From time to time on any date that is on or prior to the Escrow Breakage Trigger. any
Purchaser rnay deliver to the Escrow Agent and the Seller a written notice (an “Expense Notice™)




12-110T&ashl1: Thecvi0b92 1 FMie\05N6¢1Bne firiéred 051&6/09/24/06:1Bagkl&inDidcument
Pg 69 of 246

specifying in reasonable detail the nature and the amount of any Pre-Breakage Losses incurred
by the Company or any of its Subsidiaries. any Purchaser or any Affiliates of any Purchaser. If
the Seller gives a written notice to the Escrow Agent and the Purchaser disputing any Pre-
Breakage Losses (an “Expense Dispute Notice™) within ten (10) Business Days following receipt
by the Escrow Agent of the applicable Expense Notice regarding such Pre-Breakage Losses,
such Pre-Breakage Losses shall be resolved pursuant to Section 3.7(c) of this Agreement. If no
Expense Dispute Notice is received by the Escrow Agent within such ten (10) Business Day
period, then the amount of such Pre-Breakage Losses claimed in the applicable Expense Notice
shall be deemed finally determined and, at the end of such ten (10) Business Day period, the
Escrow Agent shall pay to the Purchaser the amount of such Pre-Breakage Losses set forth in the
Expense Notice from (and only to the extent of) the Escrowed Amount.

(¢) If an Expense Dispute Notice is received by the Escrow Agent as provided in
Section 3.7(b) of this Agreement, the Escrow Agent shall not make any payment from the
Escrow Account until it has received (i) joint written instructions from the Purchaser and the
Seller or (ii) a notification from the Purchaser of a final decision, order, judgment or decree of an
arbitrator or court of competent jurisdiction establishing the validity and amount of the
applicable Pre-Breakage l.osses (a “Final Decision™), which notification shall attach a copy of
such Final Decision.

(d) The amount of any disbursement to the Purchaser shall be the amount set forth in the
Expense Notice if there shall not have been an Expense Dispute Notice or, if there shall have
been an Expense Dispute Notice. (i) the amount specified in the joint written instructions of the
Purchaser and the Seller or (ii) the amount of Pre-Breakage Losses set forth in the Final
Decision.

(d) Within five (5) Business Days after the end of each calendar quarter. the Escrow
Agent shall pay to the Seller out of the Escrow Funds an amount equal to forty percent (40%) of
the investment income earned or the Escrow Fund with respect to such calendar quarter.

(e) Unless otherwise stated, all payments by the Escrow Agent to either the Purchaser or
the Seller pursuant to the Escrow Agreement shall be made within five (5) Business Days after
receipt by the Escrow Agent of a joint written instruction or the Final Decision.

(f) From and after the Closing, the Seller may provide to the Purchaser additional
information that will clearly demonstrate that the actual potential exposure related to the Hopper
Claim and the Lis Pendens is less than $70.000,000. Upon receipt of such additional
information, the Parties shall negotiate in good faith regarding an appropriate reduction, if any,
in the Escrowed Amount to reflect the Purchaser's increased comfort level with respect to such a
lesser potential exposure. To the extent that the Parties agree in writing to such an appropriate
reduction, the Purchaser and the Seller shall deliver to the Escrow Agent joint instructions to
disburse to the Seller an amount equal to such appropriate reduction and. after giving effect to
such disbursement, the balance of the Escrowed Amount shall be subject to disbursement in
accordance with Sections 3.7,
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Section 1.8.  Estimated Closing Cash. The definition of "Estimated Closing Cash”
contained in Section 3.5(a) of the Purchase Agreement is hereby amended in its entirety so that it
is deleted and replaced with the following:

"Estimated Closing Cash" means $0.00.

Section 1.9.  Suez Letter-of-Credit Facility. Notwithstanding anything to the contrary
contained in the Purchase Agreement, the Purchaser agrees that the Seller shall be entitled to
terminate that certain Worsham-Steed Gas Storage, LP Letter of Credit more particularly
described as item number 7 on Schedule 4.14(a) of the Purchase Agreement prior to the Closing,
and that such termination shall not, by itself, cause the Seller to breach any of its representations,
warranties. covenants, and agreements contained in the Purchase Agreement.

Section 1.10. Company Benefit Plans. Section 6.9(a) of the Purchase Agreement is
hereby amended in its entirety so that it is deleted and replaced with the following:

(a) Each Employee Benefit Plan of Seller which is listed on Schedule 6.9(a) shall be
referred to in this Section 6.9(a) as a "Seller Plan". Seller shall establish a plan, effective as of
the Closing Date, which is in all material respects the mirror image of the following Seller Plans:
the 401(k) Plan and the Flexible Spending Account Plan (each such mirror image plan a “Post-
Closing Company Benefit Plan™). The Company shall adopt each such Post-Closing Company
Benefit Plan effective as of the Closing, and Seller shall effect a transfer of assets and liabilities
to each Post-Closing Company Benefit Plan from the corresponding Seller Plan with respect to
the participants in each corresponding Seller Plan who are employed by the Company on the
Closing Date and such participants” dependants. With respect to all Seller Plans listed on
Schedule 6.9(a). other than the Post-Closing Company Benefit Plans, Seller shall transfer to the
Company and the Company shall assume such Seller Plans effective as of the Closing Date. The
Seller and the Purchaser agree that if a Seller Plan is insured in whole or in part, the action called
for under this Section 6.9(a) shall be subject to the consent of the insurance company and shall
cooperate in undertaking to secure such consent. The Seller agrees that the representations made
under Section 4.17 shall apply and be true with respect to each Seller Plan to the same extent that
such representations would have applied and been true if such Seller Plan had been a Company
Benefit Plan.

Section 1.11. Payment of Purchase Price. Section 8.3(a) of the Purchase Agreement is
hereby amended in its entirety so that it is deleted and replaced with the following:

(a) the portion of the Purchase Price to be paid by the Purchaser at Closing pursuant to
Section 3.3(a).

Section 1.12. Minimum Cash Reserve. Article XI of the Purchase Agreement is
hereby amended to insert the following provision as Section 11.17 of the Purchase Agreement.

Section 11.17 Minimum Cash Reserve. From and afier the Closing, the Seller will
maintain no less than $6,500.000.00 in cash (i) that is not subject to any liens, claims or other
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encumbrances (ii) in bank accounts located in the United States until the occurrence of the
Escrow Breakage Trigger.

Section 1.13. Cooperation with respect to the Hopper Claim. Article XI of the
Purchase Agreement is hereby amended to insert the following provision as Section 11.18 of the
Purchase Agreement:

Section 11.18 Cooperation with Respect to the Hopper Claim. The Seller and the
Purchaser shall. and the Purchaser shall cause the Company and the Subsidiaries to. use
reasonable good faith efforts to cooperate with each other in defending the Hopper Claims and
the Lis Pendens, except that none of the Purchaser, the Company or the Subsidiaries shall be
required o participate in any claims to seek any affirmative relief.

Section 1.14. Release.

(a) The Seller and the Guarantor hereby release the Company, the Subsidiaries and the
Purchaser Indemnified Parties (the "Released Parties") from any and all claims, liabilities,
obligations, damages, losses, costs, and expenses of any and every character (whether known or
unknown, liquidated or unliquidated, absolute or contingent, acknowledged or disputed. direct or
indirect). at law or in equity, of whatsoever kind or nature, whether heretofore or hereafier
accruing. for or because of any matter or things done, omitted or suffered to be done by any of
the Released Parties prior to and including March 31, 2010 that in any way directly or indirectly
arise out ol or in any way are connected to (i) the Hopper Claim or the Lis Pendens and (ii) the
preparation and negotiation of this Amendment (collectively, the "Released Claims").

(b) The Seller and the Guarantor hereby agree not to commence, join in. prosecute, or
participate in any suit, claim, action or other proceeding in a position that is (i) adverse to any of
the Released Parties and (ii) related to or arising out of the Released Claims.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be duly
executed, as of the date first above written.

FALCON GAS STORAGE COMPANY, INC.

By_é////?’}__ e —
Brian McCabe
Dircctor

ALINDA NATURAL GAS STORAGE I, L.P.

By:
Name:
Title: _

ALINDA NATURAL GAS STORAGE 11, L.P.

By: _
Name:
Title;
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be duly
executed, as of the date first above written.

FALCON GAS STORAGE COMPANY, INC.

By:
Name;
Title:

ALINDA NATURAL GAS STORAGE I, L.P.

By: Alinda Gas Storage I GP, LLC, its general partner

By: Alinda Capital Partners LLC, its sole member
vz e i ‘{:}

By, " L5 -

Name: Christopher W, Beale

Title: Managing Member

ALINDA NATURAL GAS STORAGEIIL, L.P.

By: Alinda Gas Storage II GP, LLC, its general partner
By: Alinda Capital Partners LLC, its sole member

~ ; / E‘ ,”.‘ é (".//
By: (A" L e

Name: Christopher W. Beale
Title; Managing Member

Signature Page to Amendment to Purchase Agreement
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Solely for purposes of Section 1.13 of this Amendment:

ARCAPITA BANK, B.S.C.(c)

By; 177 TZ-*—_.H__
Name: FUENE THoMPIoh
Title: Ex U VE Wleciod

Signature Page to Amendment 1o Purchase Agreement
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EXHIBIT 3

Escrow Agreement
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ESCROW AGREEMENT

THIS ESCROW AGREEMENT, dated as of April 1, 2010 (this “*Agreement”), i1s made
and entered into by and among Alinda Natural Gas Storage I, L.P., a Delaware limited
partnership, and Alinda Natural Gas Storage II, L.P., a Delaware limited partnership
(collectively, the “Purchaser™), Falcon Gas Storage Company, Inc., a Delaware corporation (the
“Seller), and HSBC Bank USA, National Association, a national banking association organized
and existing under the laws of the United States, as escrow agent (the “Escrow Agent”).
Capitalized terms used in this Agreement but not otherwise defined have the meanings ascribed
to such terms in the Purchase Agreement (as defined below).

WHEREAS, pursuant to that certain Purchase Agreement, dated as of March 15, 2010,
as amended on April 1, 2010, by and among the Purchaser and the Seller (as amended, the
“Purchase Agreement”), the Purchaser will purchase, and the Seller will sell, all of the issued and
outstanding interests in NorTex Gas Storage Company, LLC, a Delaware limited liability
company (the “Company™); and

WHEREAS, the Purchaser has agreed to deposit funds with the Escrow Agent, which
funds will be distributed in accordance with this Agreement;

NOW, THEREFORE, in consideration of the premises and the mutual covenants
contained in this Agreement, the parties, intending to be legally bound, hereby agree as set forth
above and as follows:

Section 1. Establishment of Escrow Account. This Agreement shall establish and
maintain on behalf of the Purchaser and the Seller a non-interest bearing trust account (the
“Escrow Account™) to which there shall be immediately credited and held the amounts received
by the Escrow Agent from the Purchaser in accordance with Section 2 of this Agreement. The
funds credited to the Escrow Account shall be applied and disbursed only as provided in this
Agreement. The Escrow Agent shall, to the extent required by law, segregate the tunds credited
to the Escrow Account from its other funds held as an agent or in trust.

Section 2. Deposits to the Escrow Account; Investment; Statements.

(a) In accordance with Section 3.3(b) of the Purchase Agreement, the
Purchaser shall deposit with the Escrow Agent by wire transfer of immediately available funds
Seventy Million Dollars (US$70,000,000) (such amount as may be reduced by any disbursements
made pursuant to this Agreement, the “Escrow Fund”) to the following account (or to such other
account as the Escrow Agent shall notify the Purchaser and the Seller in writing):

HSBC Bank USA, National Association
452 Fifth Avenue

New York, NY

ABA # 021001088
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Acct Name: Corporate Trust Administration Account
Account No.: 002-60016-1
Ref: 10-881562

(b)  The Escrow Agent shall confirm in writing to the Purchaser and the Seller
the deposit received by it pursuant to this Section 2 and the amount of such cash deposit.

(€) The Escrow Agent shall invest and reinvest the Escrow Fund in
accordance with the Investment Direction Letter dated as ot the date of this Agreement (as the
same may be updated or amended by the joint written instructions of the Seller and the Purchaser
from time to time), signed by the Seller and HSBC Bank USA, National Association, the form of
which is attached as Exhibit A (the “Investment Direction Letter”). Each of the investments
made by the Escrow Agent pursuant to the Investment Direction Letter and this Section 2(c) shall
be made in the name of the Seller, None of the Escrow Agent, the Purchaser, or the Seller shall
be liable to any other party hereto for any losses resulting from the sale or depreciation in the
market value of any such investments, other than as a result of Escrow Agent’s gross negligence
or willful misconduct.

(d)  Any investment income eamed on the Escrow Fund shall be collected and
reinvested by the Escrow Agent and shall constitute part of the Escrow Fund.

(e) The Escrow Fund (and any investment income earned thereon) will not be
available to set off any obligations that the Purchaser or the Seller owe to the Escrow Agent in
any capacity, except as expressly provided in this Agreement.

(H The Escrow Agent shall provide the Seller and the Purchaser with a
quarterly statement of the amounts in the Escrow Account and investment income thereon in
accordance with the notice provisions set forth in Section 9 of this Agreement.

Section 3. Distributions from the Escrow Account. The Escrow Fund (and any
investment income eamed thereon) shall be withdrawn by the Escrow Agent and transferred only
in accordance with Section 3.7 of the Purchase Agreement.

Section 4. Termination of Escrow Account and Escrow Agreement. The Escrow
Account and this Agreement shall terminate upon the earlier to occur of (a) the written agreement
of the Purchaser and the Seller or (b) the disbursement of all amounts in the Escrow Account
pursuant to the terms of this Agreement. The Purchaser and the Seller may agree in writing that,
in connection with the termination of this Agreement, the full amount of the Escrow Fund
(including any investment income earned thereon) shall be distributed to the Seller.

Section 5. Escrow Agent.

(a) The Purchaser and the Seller agree to pay, promptly upon request
therefore, the Escrow Agent for its services as the Escrow Agent hereunder in accordance with
Schedule A attached hereto, and to reimburse the Escrow Agent for all expenses of, or

disbursements incurred by, the Escrow Agent in the performance of its duties hereunder,
5}

-
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including the reasonable fees, expenses and disbursements of counsel to the Escrow Agent. All
of the compensation and reimbursement obligations set forth in this Section 5(a) shall be payable
fifty percent (50%) by the Purchaser and fifty percent (50%) by the Seller upon demand by the
Escrow Agent. The obligations of the Purchaser and the Seller under this Section 5(a) shall
survive any termination of this Agreement and the resignation or removal of the Escrow Agent.
If payment by the Purchaser or the Seller is not received by the Escrow Agent sixty (60) days
from the date of the Escrow Agent’s invoice, the Escrow Agent is authorized to, and may,
disburse to itself from the Escrow Fund, from time to time, the amount of any compensation and
reimbursement of out-of-pocket expenses due and payable hereunder; provided, that, if any
amounts otherwise payable by the Purchaser or the Seller to the Escrow Agent are disbursed to
the Escrow Agent from the Escrow Fund, the Purchaser or the Seller, as applicable, shall
promptly redeposit such amounts into the Escrow Fund. If any such amounts are unpaid and
outstanding by the Seller when a distribution of any portion of the Escrow Fund to the Seller in
accordance with Section 3 of this Agreement is made by the Escrow Agent, the Escrow Agent
shall withhold such amount from the distribution due to Seller. The Escrow Agent shall notify
the Purchaser and the Seller of any disbursement from the Escrow Fund to itself in respect of any
compensation or reimbursement hereunder and shall furnish to the Purchaser and the Seller
copies of all related invoices and other statements.

(b)  The Escrow Agent shall have a lien upon the Escrow Account for any
costs, expenses and fees that may arise hereunder and may retain that portion of the Escrow
Account equal to such unpaid amounts until all such costs, expenses and fees have been paid.

(c) The agreements set forth in this Section S shall survive the resignation or
removal of the Escrow Agent, the termination of this Agreement and the payment of all amounts
hereunder.

Section 6. Rights, Duties and Immunities of the Escrow Agent. Acceptance by the
Escrow Agent of its duties under this Agreement is subject to the following terms and conditions,

which all parties hereto hereby agree shall govern and control the rights, duties and immunities of
the Escrow Agent:

(a) The duties and obligations of the Escrow Agent shall be determined solely
by the express provisions of this Agreement, and the Escrow Agent shall not be liable except for
the performance of such duties and obligations as are specifically set out in this Agreement. The
Escrow Agent shall not be required to inquire as to the performance or observation of any
obligation, term or condition of any agreement or arrangement by the Purchaser or the Seller.
The Escrow Agent is not a party to, and is not bound by, any agreement or other document out of
which this Agreement may arise, including but not limited to the Purchase Agreement. The
Escrow Agent shall be under no liability to any party hereto by reason of any failure on the part
of any party or any maker, guarantor, endorser or other signatory of any document or any other
person to perform such Person’s obligations under any such document. The Escrow Agent shall
not be bound by any waiver, modification, termination or rescission of this Agreement or any of
the terms hereof, unless evidenced by a writing delivered to the Escrow Agent signed by the
proper party or parties and, if the duties or rights of the Escrow Agent are affected, unless the
Escrow Agent has given its prior written consent thereto. This Agreement shall not be deemed to

K 18
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create a fiduciary relationship between the parties hereto under state or federal law.

(b)  The Escrow Agent shall not be responsible in any manner for the validity
or sufficiency of this Agreement or of any property delivered hereunder, or for the value or
collectibility of any note, check or other instrument, if any, so delivered, or for any
representations made or obligations assumed by any party other than the Escrow Agent. Nothing
herein contained shall be deemed to obligate the Escrow Agent to deliver any cash, instruments,
documents or any other property referred to herein, unless the same shall have first been received
by the Escrow Agent pursuant to this Agreement.

(c) The Purchaser and the Seller jointly and severally agree to reimburse and
indemnify the Escrow Agent for, and hold it harmless against, any loss, liability, damage or
expense, including but not limited to legal counsel fees, incurred without gross negligence or
willful misconduct on the part of the Escrow Agent, arising out of or in conjunction with its
acceptance of, or the performance of its duties and obligations under, this Agreement, as well as
the costs and expenses of defending against any claim or liability arising out of or relating to this
Agreement.

(d) The Purchaser and the Seller shall deliver to the Escrow Agent a list of
authorized signatories, as set forth in the attached Schedule B attached hereto, with respect to any
notice, certificate, instrument, demand, request, direction, instruction, waiver, receipt, consent or
other document or communication required or permitted to be fumished to the Escrow Agent
hereunder, and the Escrow Agent shall be entitled to rely on such list with respect to any party
hereto until a new list is furnished by such party to the Escrow Agent. The Escrow Agent shall
be fully protected in acting on and relying upon any written notice direction, request, waiver,
consent, receipt or other paper or document which the Escrow Agent in good faith believes to
have been signed and presented by the proper party or parties.

Furthermore, in the event funds transfer instructions are given (other than in
writing at the time of execution of this Agreement), whether in writing, by fax or otherwise, the
Escrow Agent is authorized to seek confirmation of such instructions by telephone call-back to
the person or persons designated on Schedule C attached hereto, and the Escrow Agent may rely
upon the confirmations of anyone purporting to be the person or persons so designated. The
persons and telephone numbers designated for such call-backs may be changed only in a writing
actually received by the Escrow Agent.

(e) The Escrow Agent shall not be liable for any error of judgment, or for any
act done or step taken or omitted by it in good faith or for any mistake in act or law, or for
anything which it may do or refrain from doing in connection herewith, except its own gross
negligence or willful misconduct.

() The Escrow Agent may seek the advice of legal counsel in the event of any
dispute or question as to the construction of any of the provisions of this Agreement or its duties
hereunder, and it shall incur no liability and shall be fully protected in respect of any action
taken, omitted or suffered by it in good faith in accordance with the advice or opinion of such
counsel.

A
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(2) The parties hereto agree that, should any dispute arise with respect to the
payment, ownership or right ot possession ot the Escrow Fund, or should the Escrow Agent be
unsure as to its duties or rights hereunder, the Escrow Agent is authorized and directed to retain
in its possession, without liability to anyone, except for its gross negligence or willful
misconduct, all or any part of the Escrow Fund until such dispute shall have been settled in
accordance with this Agreement, and a notice executed jointly by the parties to the dispute or
their authorized representatives shall have been delivered to the Escrow Agent setting forth the
resolution of the dispute. The Escrow Agent shall be under no duty whatsoever to institute,
defend or partake in such proceedings.

(h) The agreements set forth in this Section 6 shall survive the resignation or
removal of the Escrow Agent, the termination of this Agreement and the payment of all amounts
hereunder.

(1) The Escrow Agent shall never be required to use or advance its own funds
or otherwise incur personal financial liability in the performance of any of its duties or the
exercise of any of'its rights and powers hereunder.

() In no event shall the Escrow Agent be liable, directly or indirectly, for any
special, indirect or consequential damages, even if the Escrow Agent has been advised of the
possibility of such damages.

Section 7. Resignation of the Escrow Agent.

(a) The Escrow Agent shall have the right to resign upon sixty (60) days’ prior
written notice to the Purchaser and the Seller. In the event of such resignation, the Purchaser and
the Seller shall appoint a successor escrow agent hereunder by delivering to the Escrow Agent a
written notice of such appointment. Upon receipt of such notice, the Escrow Agent shall deliver
to the designated successor escrow agent all money and other property held hereunder and shall
thereupon be released and discharged from any and all further responsibilities whatsoever under
this Agreement; provided, that the Escrow Agent shall not be deprived of its compensation
carned prior to such time. [f the Purchaser and the Seller cannot agree upon a successor escrow
agent prior to the effective date of the Escrow Agent’s resignation, the Escrow Agent may
(1) deposit any funds held by it with any bank having a minimum net worth of at least One
Billion Dollars (US$1,000,000,000.00) and having an office within the State of New York,
(i1) petition any court of competent jurisdiction (at the expense of the Purchaser) for the
appointment of a successor escrow agent or (iii) deposit any funds held by it with a court of
competent jurisdiction and thereafter have no further responsibilities or duties in connection
therewith.

(b) If no successor escrow agent shall have been designated by the date
specified in the Escrow Agent’s notice, all obligations of the Escrow Agent hereunder shall
nevertheless cease and terminate. The Escrow Agent’s sole responsibility thereafter shall be to
keep safely all property then held by it and to deliver the same to a person jointly designated by
the other parties hereto or in accordance with the direction of a final order or judgment of a court
of competent jurisdiction.

B
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Section 8.  Ownership for Tax Purposes. The Seller agrees that, for purposes of any
Tax based on income, as among the Purchaser, the Escrow Agent and the Seller, the Seller will
be treated as the owner of one hundred percent (100%) of the Escrow Account and will report all
income, if any, that is earned on, or derived from, the Escrow Account as Seller’s income in the
taxable year or years in which such income is properly includible and pay any taxes attributable
thereto . Notwithstanding anything to the contrary herein provided, the Escrow Agent shall have
no duty to prepare or file any Tax Return with respect to the Escrow Fund or any income earned
thereon.

Section 9. Notices. All notices and other communications hereunder shall be in
writing and shall be deemed to have been duly given when personally delivered. or if sent by
United States certified mail, return receipt requested, postage prepaid, shall be deemed duly
given on delivery by United States Postal Service, or if sent by facsimile or receipted overnight
courier services shall be deemed duly given on the Business Day received if received prior to
5:00 p.m. local time or on the following Business Day if received after 5:00 p.m. local time or on
a non-Business Day, addressed to the respective parties hereto as follows:

If to the Seller, to;

Falcon Gas Storage Company, Inc.
5847 San Felipe, Suite 3050
Houston, Texas 77057

Attention: General Counsel
Facsimile: (713) 961-2676
Telephone: (713) 623-5904

with required simultaneous copy transmitted in like manner to:

Arcapita Inc.

Four Seasons Tower

24" Floor

75 Fourteenth Street
Atlanta, GA 30309

Attn: Brian R. McCabe
Facsimile: (404) 920-901 1
Telephone: (404) 920-9008

and

King & Spalding

32™ Floor

1180 Peachtree Street
Atlanta, GA 30309

Attn: Raymond E. Baltz, Jr.
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Facsimile: (404) 572-5100
Telephone: (404) 572-4600

If to the Purchaser, to:

¢/o Alinda Capital Partners LLC
|50 East 58th Street

39th Floor

New York, NY 10155
Attention: Sanjay Khettry
Facsimile: (212) 656-1294
Telephone: (212) 838-6400

with required simultaneous copy transmitted in like manner to:

¢/o Alinda Capital Partners LLC
150 East 58th Street

39th Floor

New York, NY 10155
Attention: General Counsel
Facsimile: (212) 214-6078
Telephone: (212) 838-6400

If to the Escrow Agent, to:

HSBC Bank USA, National Association
452 Fifth Avenue

New York, New York 10018

Attention: Corporate Trust & Loan Agency
Facsimile: (212) 525-1300

Telephone: (212) 525-1316

or to such other representative or at such other address as such party may fumish to the other
parties in writing.

Section 10. Binding Effect. This Agreement shall be binding upon and inure to the
benefit of the parties hereto and their respective heirs, executors, successors and assigns.

Section 11. Amendments. This Agreement may not be amended, modified or
supplemented except by written agreement of the Seller and the Purchaser; provided, however,
that if such amendments, modifications or supplements in any way amend the rights and
obligations of the Escrow Agent hereunder, the written agreement of the Escrow Agent will also
be required for any such amendment, moditication or supplement.

Section 12. Governing Law. This Agreement (including any claim or controversy
arising out of or relating to this Agreement) shall be governed by and construed and enforced in
accordance with the internal laws of the State of New York applicable to contracts to be

.
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performed entirely within the State of New York without reference to New York conflict of law
principles (other than Section 5-1401 of the General Obligations Law).

Section 13.  Interpretation. The headings of the sections contained in this Agreement
are solely for convenience or reference and shall not affect the meaning or interpretation of this
Agreement.

Section 14.  Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original, but all of which together shall constitute
one and the same instrument.

Section 15. Consent to Jurisdiction. Each of the parties hereto hereby irrevocably
agrees that any action, suit or proceedings against any of them by any of the other
aforementioned parties with respect to this Agreement shall be brought before the exclusive
jurisdiction of the federal courts located in the Borough of Manhattan in the State of New York,
unless all the parties hereto agree in writing to any other jurisdiction. Each of the parties hereto
hereby submits to such exclusive jurisdiction.

Section 16.  Severability. Any provision hereof that is prohibited or unenforceable in
any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provisions hereof, and any such prohibition
or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision
in any other jurisdiction. To the extent permitted by Law, each party hereto hereby waives any
provision of Law that renders any such provision prohibited or unenforceable in any respect.

Section 17,  Schedules and Exhibits. The Schedules and Exhibits are hereby
incorporated into this Agreement and are hereby made a part hereof as if set out in full herein.

Section 18.  Entire Agreement. This Agreement and the Purchase Agreement, as
applicable hereunder, constitute the entire agreement of the parties hereto with respect to the
subject matter hereot and supersede all negotiations, agreements and understandings of the
parties hereto with respect to such subject matter.

Section 19.  Limitation on Liability. The Escrow Agent shall not be responsible for
delays or failures in performance resulting from acts beyond its control. such acts shall include
but not be limited to acts of God, strikes, lockouts, riots, acts of war, epidemics, governmental
regulations superimposed after the fact, fire, communication line failures, computer viruses,
power failures, earthquakes, terrorist attacks or other disasters.

Secttion 20.  Third Parties. Nothing in this Agreement shall confer any rights upon
any person or entity other than the parties hereto and the Seller, and its successors, permitted
assigns, heirs, executors, personal representatives, administrators and legal representatives,

[Signature Page Follows]
8-
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the
date and the year first above written.

ALINDA NATURAL GAS STORAGE I, L.P.
By: Alinda Gas Storage 1 GP, LLC, its general partner

By: Alinda Capital PWmmba

Name: _(HE«SIOP HER— W, BE
Title:  MpNASING  PARTNUTL

ALINDA NATURAL GAS STORAGE II, L.P.
By: Alinda Gas Storage II GP, LLC, its general partner

By: Alinda Capimiwcéit?&wle member

Name: _CHEAST Pk W. BAE
Title: _ MPANA G WG VAT L

FALCON GAS STORAGE COMPANY, INC.

By:
Name:
Title:

HSBC BANK USA, NATIONAL ASSOCIATION

By:
Name:
Title:

[Signature Page to Escrow Agreement]
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IIN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the
date and the year first above written.

ALINDA NATURAL GAS STORAGE 1, L.P.

By:
Name:
Title:

ALINDA NATURAL GAS STORAGE 11, L.P,

By:
Name:
Title:

FALCON GAS STORAGE COMPANY, INC.

By: ,A:é?f/ E

Brian McCabe
Director

HSBC BANK USA, NATIONAL
ASSOCIATION

Name:
Title;

[Signature Page to Escrow Agreement]
NYC_IMANAGR- 1128719 2



12-110C6ésshll: 1Day-NEB2 1 -Rid/03)bei i3 enE At ed G8EBAE2UY7 106: FagdMbBnoDdBument
Pg 86 of 246

|K&S DRAFT 03/31/10]

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the
date and the year first above written.

ALINDA NATURAL GAS STORAGE [, L.P.

By:
Name:

Title:

ALINDA NATURAL GAS STORAGE I1, L.P.

By:
Name:

Title:

FALCON GAS STORAGE COMPANY, INC.

By:
Name:

Title:

HSBC BANK USA, NATIONAL
ASSOCIATION

By: ”W

Name:
Title: Vice President

[Signature Page to Escrow Agreement]
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EXHIBIT A

Investment Direction Letter

See attached.
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SCHEDULE A
Fee Schedule
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SCHEDULE B
Authorized Signatories

The Escrow Agent is authorized to accept instructions signed or believed by the Escrow Agent to
be signed by the following on behalf of the Purchaser.

¢ Lhrishopha Beate WW

True Signature

\9 ’W\J"*L; kﬂfwloi M

True Signature

The Escrow Agent is authorized to accept instructions signed or believed by the Escrow Agent to
be signed by the following on behalf of the Seller.

True Signature

True Signature

Error! Unknown document property name,
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SCHEDULE B

Authorized Signatories

The Escrow Agent is authorized to accept instructions signed or believed by the Escrow Agent to
be signed by the tollowing on behalf of the Purchaser.

True Stgnature

True Signature

The Escrow Agent is authorized to accept instructions signed or believed by the Escrow Agent to
be signed by the following on behalt of the Seller.

= R

J ‘\'—\'f,é’/‘y

[Vetats e Ml

True Signature

True Signature
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SCHEDULE C

HS’BC m 452 Fifth Avenue, New York, New York, 10018

Payment Order Authorization Form

Accounf Name:

Account Number(s):

By signing this form, the Purchaser authorizes the Authorized Contacts listed below to issue,
amend and cancel payment orders on its behalf.

e o A I BRI

(Signature of an Authorized Officer of the Purchaser)

] her Beale

(Print Name)

Title: Mpunging MeMbKL oF 6(0(‘" ﬂ‘%ﬁﬂ’ Date:

Authorized Contacts

Name Signature Phone Number

Error! Unknown document property name.
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By signing this form, the Seller authorizes the Authonized Contacts listed below to issue. amend
and cancel payment orders on its behalt.

o (Sigr;aturé of“anrAuthorized Officer of the Scller)
N
{Print Name)
Title: T R Date: -
Authorized Contacts
Name Signature Phone Number
SR iwn R My (agr ol (voq 720 I

HSBC Bank USA, National Assoctation
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By signing this form. the Seller authorizes the Authorized Contacts listed below 1o issuc. amend
and cuncel payment orders on its behalf.

By:

(Signature o1 un Authorized Officer of the Seller)

(Print Name)
itle: ) Date:

Authorized Contacts

Phone Number

+44y 200914 SEIE

HSBC Bank USA, National Association



12-11076-shl Doc 1109 Filed 05/16/13 Entered 05/16/13 17:06:16 Main Document
Pg 94 of 246

EXHIBIT 4

Opinion Issued in the District Court Action
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2 of 2 DOCUMENTS

TIDE NATURAL GAS STORAGE I, L.P. and TIDE NATURAL GAS STORAGE
I, L.P., Plaintiffs/Counterclaim Defendants, -against- FALCON GAS STORAGE
COMPANY, INC.;, Defendant/Counterclaim and Crossclaim Plaintiff, ARCAPITA
BANK B.S.C.; and ARCAPITA, INC.; Defendants, and HSBC BANK USA, NA-
TIONAL ASSOCIATION, Defendant/Crossclaim Defendant.

10 Civ. 5821

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
NEW YORK

2011 U.S. Dist. LEXIS 111532

September 28, 2011, Decided
September 29, 2011, Filed

SUBSEQUENT HISTORY: Reconsideration denied by
Tide Natural Gas Storage v. Falcon Gas Storage Co.,
2012 U.S. Dist. LEXIS 63540 (S.D.N.Y., May 4, 2012)

COUNSEL: [*1] For For Tide Natural Gas Storage |,
LP, Plaintiff: Douglas A. Daniels, Linda R. Rovira, Ste-
phen B. Crain, PRO HAC VICE, Bracewell & Giuliani,
L.L.P., Houston, TX; Jeffrey lan Wasserman, Marvin
Robert Lange, Bracewell & Giuliani, L.L.P., New York,
NY.

For Tide Natural Gas Storage Il, LP, Plaintiff: Linda R.
Rovira, PRO HAC VICE, Douglas A. Daniels, Bracewell
& Giuliani, L.L.P., Houston, TX; Jeffrey lan Wasser-
man, Marvin Robert Lange, Bracewell & Giuliani,
L.L.P., New York, NY.

For Falcon Gas Storage Company, Inc., Arcapita Bank
B.S.C., Arcapita, Inc., Defendants, Cross Claimants,
Counter Claimants: C Brannon Robertson, PRO HAC
VICE, King & Spalding LLP (TX), Houston, TX; Rich-
ard T. Marooney, Jr, King & Spalding LLP (NYC), New
York, NY.

For HSBC Bank USA, National Association, Defendant,
Cross Defendant: Pieter H.B. VVan Tol, Ill, LEAD AT-
TORNEY, Hogan Lovells US LLP (nyc), New York,
NY.

For Tide Natural Gas Storage I, LP, Tide Natural Gas
Storage I, LP, Counter Defendants: Douglas A. Daniels,

PRO HAC VICE, Jeffrey lan Wasserman, Marvin Robert
Lange, Bracewell & Giuliani, L.L.P., Houston, TX.

JUDGES: KIMBA M. WOOD, United States District
Judge.

OPINION BY: KIMBA M. WOOD
OPINION

Opinion & Order
KIMBA M. WOOD, U.S.D.J.:

Plaintiffs/Counterclaim [*2] Defendants Tide Nat-
ural Gas Storage I, L.P. and Tide Natural Gas Storage II,
L.P. (collectively, "Tide™) bring this action against De-
fendant/Counterclaim/Crossclaim Plaintiff Falcon Gas
Storage Company, Inc. ("Falcon™) and Defendants Ar-
capita Bank, B.S.C.(c) and Arcapita, Inc. (together, "Ar-
capita"). Tide's claims--which sound in common law
fraud, securities fraud, breach of warranty, and breach of
contract--arise out of Tide's purchase of Falcon's interest
in the NorTex Gas Storage Company, LLC ("NorTex").

Four motions are now before the Court. First, Falcon
and Arcapita (collectively "Defendants") move for
judgment on the pleadings dismissing Tide's Complaint,
pursuant to Federal Rule of Civil Procedure Rule 12(c).

The remaining three motions relate to funds that are
currently being held in escrow pursuant to the purchase
agreements for NorTex. Tide, in the Fifth Cause of Ac-
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tion of its Complaint, seeks a permanent injunction re-
straining the disbursement of the escrowed funds. Falcon
and Arcapita move for partial summary judgment dis-
missing Tide's claim for a permanent injunction. Falcon
has also filed a Counterclaim and Crossclaim, the First
Cause of Action of which seeks a judgment [*3] de-
claring that Defendant HSBC Bank USA, National As-
sociation ("HSBC™) must disburse the escrowed funds to
Falcon. Falcon moves for partial summary judgment on
this request for declaratory relief. Finally, Tide
cross-moves for an order of attachment against the debts
and property of Falcon and Arcapita, in the event that the
escrowed funds are released.

For the reasons stated below, the Court (2) DENIES
Falcon's and Arcapita's motion for judgment on the
pleadings; (b) DENIES Falcon's and Arcapita’s motion
for partial summary judgment dismissing the Fifth Cause
of Action of Tide's Complaint; (¢) DENIES Falcon's
motion for partial summary judgment on the First Cause
of Action of its Counterclaim and Crossclaim; and (d)
DENIES Tide's cross-motion for an order of attachment.

BACKGROUND
I. The Underlying Dispute!

1 Unless otherwise noted, the following facts
are undisputed and are taken from the parties'
Local Rule 56.1 statements, affidavits, and other
submissions. The Court construes all evidence in
a light most favorable to the non-moving party,
and draws all inferences in the non-moving par-
ty's favor. See, e.g., Sledge v. Kooi, 564 F.3d 105,
108 (2d Cir. 2009).

A. Tide's Purchase of NorTex

On [*4] March 15, 2010, Tide and Falcon entered
into a Purchase Agreement in which Tide agreed to pur-
chase Falcon's 100 percent interest in NorTex, an opera-
tor of two natural gas storage reservoirs in Texas for
$515 million. (Compl. 7 12-13) On March 29,
2010--two days before the NorTex acquisition was
scheduled to close--a group of Falcon's minority share-
holders filed lawsuits in Texas courts (collectively, the
"Hopper Litigation") in an effort to stop the deal from
closing. (Plaintiff's Response to Defendants' Statement of
Undisputed and Material Facts Pursuant to Rule 56.1
("PL's 56.1 Resp.") 1 15.) The Hopper Litigation plain-
tiffs also filed notices of lis pendens in Jack and Eastland
Counties, in which the NorTex facilities (the "Facilities™)
are located. (1d. 1 18.)

In order to ensure that the NorTex deal would close
despite the Hopper Litigation, the parties to the instant
action entered into an amended Purchase Agreement

Page 2

("Amended Agreement") and an Escrow Agreement
(collectively, the "Agreements"). The parties designed
the Escrow Agreement to protect Tide from any expens-
es or liability that might be incurred in connection with
the Hopper Litigation. (Id. 1§ 24, 36.) The Escrow
Agreement [*5] provided that $70 million of the pur-
chase price (the "Escrowed Amount™) would be placed
into escrow with HSBC. (Id.)

Disbursement of the Escrowed Amount is governed
by Section 3.7(a) of the Amended Agreement. That pro-
vision states that Tide and Falcon "shall deliver to
[HSBC] joint instructions to disburse the balance of the
Escrowed Amount" upon the occurrence of either one of
the following "Escrow Breakage Triggers":

(i) a final non-appealable order of each
court of competent jurisdiction with re-
spect to the Hopper Claim or

(i) (A) an agreed dismissal with preju-
dice of the Hopper Claim . . .,

(B) a complete release by all of the
Participants under the Hopper Claim . . . ,
and

(C) the final non-appealable release
or expungement of the Lis Pendens . . . .

(Anderson Decl., Ex. B § 3.7(a).) With the foregoing
agreements in place, and with the Escrowed Amount
deposited at HSBC, the NorTex transaction closed on
April 1, 2010. (Pl.'s 56.1 Resp. 1 35.)

On July 27, 2010, Falcon and the Hopper Litigation
plaintiffs entered into a written settlement agreement.
(Id. T 39.) The actions were dismissed with prejudice
when the Hopper Litigation plaintiffs filed nonsuits in
each of the courts in which [*6] their actions were
pending, and the court in Eastland County entered orders
expunging the notices of lis pendens. (Id. 11 40, 42.)

On August 2, 2010, Tide filed this lawsuit against
Falcon and Arcapita. (Dkt. No. 1.)

I1. Procedural History

Tide's Complaint contains five claims for relief
based on misstatements allegedly made by Falcon and
Arcapita in connection with the sale of NorTex. (Compl.
11 10-11.) Tide states that Falcon made specific repre-
sentations regarding the quantities and value of "pad
gas™ contained in the storage facilities, the operating
costs associated with the consumption of fuel in the fa-
cilities' operation, and the source of hydrocarbons ex-
tracted during the operation of NorTex's natural gas lig-
uid extraction plants. (Id. at  14.) Tide states that, after
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closing on the purchase of NorTex, it conducted engi-
neering analyses that revealed a shortfall of billions of
cubic feet of NorTex's pad gas. (Id. at | 25.) Tide says
that it also discovered that Falcon had neither recorded
nor accounted for the fuel used to compress the gas for
storage and that the consumption of fuel in that compres-
sion process had further depleted the quantities of gas
within the facilities. [*7] (Id. at § 27.) Finally, Tide
states that it also learned that Falcon did not calculate or
account for "shrinkage" in gas quantities resulting from
the extraction of natural gas liquids from the storage fa-
cilities. (Id. at § 30.) Tide estimates the combined eco-
nomic impact of the gas shortfalls and omitted operating
expenses at more than $70 million. (Id. at 11 37-39.)

2 Pad gas is the base amount of gas necessary
to maintain storage field pressure and deliverabil-
ity of the gas customers have stored in the facili-
ty.

Tide brings five claims for relief based on these
misstatements. First, Tide alleges that Falcon and Arcap-
ita fraudulently misrepresented material facts about the
value of NorTex on which Tide relied in its decision to
purchase the facility. Second, Tide alleges that Falcon
breached express warranties that Falcon made in the
Amended Agreement for NorTex. Third, Tide brings a
breach of contract claim, on the ground that Falcon failed
to deliver all of the assets represented in the Amended
Agreement. Fourth, Tide claims that Falcon's misrepre-
sentations violated section 10 and Rule 10b-5 of the Se-
curities Exchange Act of 1934. Finally, Tide seeks a
permanent injunction restraining [*8] HSBC from dis-
bursing any funds from the Escrow Account, except
pursuant to Section 3.7 of the Purchase Agreement.

Defendants Falcon and Arcapita answered Tide's
Complaint, and Defendant Falcon filed a Counterclaim
and Crossclaim (1) seeking a declaratory judgment or-
dering the disbursement of the funds in the Escrow Ac-
count and (2) alleging breach of contract by Tide. (See
Defs." Ans. & Countercl., Dkt. No. 6.) Tide asserted var-
ious affirmative defenses to Falcon's counterclaims, in-
cluding that: (1) "Falcon's claims fail because [Falcon] is
not entitled to enforce the provisions of agreements pro-
cured by fraud"; (2) "Falcon's claims fail because the
fraud in the underlying transaction supersedes the obli-
gations set forth in the Escrow and Purchase Agree-
ments"; and (3) "Falcon's claims are barred because Tide
is entitled to rescission of the Purchase Agreement.” (See
Pl's Ans. to Defs.' Countercl., Dkt. No. 29, {{ 46, 48,
52.)

DISCUSSION

I. Defendants' Motion for Judgment on the Pleadings
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A. Overview

Defendants move, pursuant to Rule 12(c), for judg-
ment on the pleadings dismissing Claims I through 1V of
Tide's Complaint. Defendants offer four main grounds on
which they argue that the claims [*9] should be dis-
missed. First, Defendants note that, in the Amended
Agreement, Tide expressly disclaims reliance on any
representations or warranties outside of Section IV of the
Amended Agreement. Defendants argue that Claims |
through IV of the Complaint are not actionable because
they are based on alleged misrepresentations that were
not included in Article IV. Second, Defendants note that
because the Amended Agreement limits Tide's remedies
to actions for breach of the indemnity provisions, Tide's
common law fraud claim should be dismissed. Third,
Defendants contend that Tide failed to plead its federal
securities fraud claims with the particularity required
under applicable law. Finally, Defendants argue that Tide
failed to support its common law fraud and securities
fraud claims with adequate allegations of scienter.

B. Rule 12(c) Standard

In deciding a Rule 12(c) motion, courts "apply the
same standard as that applicable to a motion under Rule
12(b)(6)." Hayden v. Paterson, 594 F.3d 150, 160 (2d
Cir. 2010). In order to survive a motion for judgment on
the pleadings, a plaintiff must have pleaded sufficient
factual allegations "to [*10] state a claim to relief that is
plausible on its face." Bell Atl. Corp. v. Twombly, 550
U.S. 544, 570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007);
Desiano v. Warner-Lambert & Co., 467 F.3d 85, 89 (2d
Cir. 2006). A claim is facially plausible "when the plain-
tiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for
the misconduct alleged." Ashcroft v. Igbal, 556U.S.662
, 129 S.Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009). The
Court must accept as true all well-pleaded factual allega-
tions in the complaint, and "draw[ ] all inferences in the
plaintiff's favor." Allaire Corp. v. Okumus, 433 F.3d 248,
249-50 (2d Cir. 2006) (quotations omitted).

In considering a motion to dismiss, a court may con-
sider "any written instrument attached to [the complaint]
as an exhibit or any statements or documents incorpo-
rated in it by reference." Cortec Indus., Inc. v. Sum
Holding L.P., 949 F.2d 42, 47 (2d Cir. 1991). In addi-
tion, a court may consider a particular document, which
is integral to the claims at issue, of which the plaintiff
has notice. Yak v. Bank Brussels Lambert, 252 F.3d 127,
130-31 (2d Cir. 2001).

C. Discussion
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1. Sections 4.26 and 5.5 Do Not Bar The Claims Assert-
ed Here

Defendants first argue [*11] that Claims | through
IV of Tide's Complaint must be dismissed because, in
Sections 4.26 and 5.5 of the Amended Agreement, Tide
disclaims reliance on any representations except those set
forth in Article 1V of the Amended Agreement. (Defs.'
Mem. of Law in Support of Their Mot. for Judgment on
the Pleadings ("Defs.' Mem.") at 10-14.) Section 4.26 of
the Amended Agreement ("Section 4.26"), entitled "Dis-
claimer of Additional Representations and Warranties,"
provides, in pertinent part, that Falcon

shall not be deemed to have made to
[Tide] any representation or warranty
other than as expressly made in this Arti-
cle IV or the schedules accompanying Ar-
ticle 1V. Except as expressly set forth in
this Article 1V, [Falcon] disclaims all lia-
bility and responsibility for any represen-
tation, warranty, projection, forecast,
statement, or information made, commu-
nicated or furnished . . . to [Tide] . . ..

(Declaration of Richard T. Marooney dated October 27,
2010 ("Marooney Decl.") Ex. 2 § 4.26 (emphasis added)
(capitalization omitted).)® Section 5.5 of the Amended
Agreement ("Section 5.5"), entitled "Reliance," provides
that Tide "has not relied on, nor is it relying on any
statement, representation [*12] or warranty, either ex-
press or implied, concerning [NorTex], . . . other than
those expressly made in Article IV or the Schedules ac-
companying Article IV." (1d. § 5.5 (emphasis added).)

3  The Court considers the Amended Agree-
ment and the Financial Statements referenced in
Article 1V of the Amended Agreement because
they are integral to the Complaint and incorpo-
rated in it by reference, and they were documents
that Tide had in its possession and upon which it
relied in bringing suit. Cortec Indus., 949 F.2d at
47.

Tide, however, specifically alleges in its Complaint
that it relied on two representations made by Defendants
in Article IV. Tide states that it relied on representations
in Section 4.9 of the Amended Agreement (“Section
4.9") regarding the accuracy of the Financial Statements
Falcon provided in order to ascertain the value of the pad
gas in the storage reservoirs and the cost of fuel used to
operate the facilities. (Compl. 11 15, 20-21, 51-52.) Tide
also states that it relied on representations in Section 4.11
of the Amended Agreement ("Section 4.11") that there
had not been any disposition of material NorTex assets
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between March 31, 2009 and the closing. In its com-
plaint, Tide [*13] alleges that both of those Article IV
representations were false. (Compl. 11 15, 20-21, 51-52.)

a. Alleged Misrepresentation in Section 4.9

In pertinent part, Section 4.9 states:

[e]ach balance sheet included in the
Financial Statements (including the relat-
ed notes and schedules) has been prepared
in accordance with GAAP and fairly pre-
sents in all material respects the consoli-
dated financial position of [NorTex] and
its Subsidiaries as of the date of each such
balance sheet. . . .

(Marooney Decl. Ex. 2 § 4.9 (emphasis added).)*

4 "Financial Statements" is defined to include:
(1) "the audited consolidated balance sheet of
[NorTex] and its Subsidiaries as of March 31,
2009, the audited consolidated statements of in-
come, members' equity and cash flows of [Nor-
Tex] and its Subsidiaries for the twelve
(12)-month period then ended"; and (2) "the
unaudited consolidated balance sheet of [NorTex]
and its Subsidiaries as of December 31, 2009, the
unaudited consolidated statements of income,
members' equity and cash flows of [NorTex] and
its Subsidiaries for the nine (9)-month period then
ended." (Id. § 1.1.)

Tide alleges that Section 4.9 contains misrepresenta-
tions because, contrary to its terms, the [*14] Financial
Statements (and related notes and schedules) do not
"fairly present[ ] in all material respects the consolidated
financial position of [NorTex] and its Subsidiaries . . . ."
(Id. § 4.9.) Tide contends that at least two specific com-
ponents of the Financial Statements render that repre-
sentation false.

First, "Note A" to the Financial Statements as of
March 31, 2009 states that NorTex "includes recoverable
pad gas (cushion gas) as a component of [the] property
and equipment [table in the financial statement] at his-
torical cost." (Declaration of Sean Dolan dated Septem-
ber 9, 2010 ("Dolan Decl.") Ex. A at 7; Marooney Decl.
Ex. 3 at 7.) Tide states that, immediately after closing on
the purchase of NorTex, it discovered a shortfall in the
quantities of pad and customer gas and that the Financial
Statements therefore did not fairly present in all material
respects NorTex's consolidated financial position.
(Compl. 1 25.)
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Second, the Financial Statements include "Facility
operating expenses" as a component of "Operating Ex-
penses.” (Dolan Decl. Ex. A at 4; Marooney Decl. Ex. 3
at 4.) Tide states that Falcon failed to properly account
for and record the fuel used to compress gas in the
[*15] storage facilities and also omitted material infor-
mation from the operating expenses listed on the balance
sheet. (Compl. 1 27.)

Tide's allegations regarding misrepresentations in
Section 4.9 are sufficient to state a plausible claim to
relief that is not precluded by the terms of Sections 4.26
or 5.5 of the Amended Agreement.

b. Alleged Misrepresentation in Section 4.11

In pertinent part, Section 4.11 states that neither
NorTex nor its subsidiaries experienced a "Material Ad-
verse Effect,”" or a "disposition of any material assets"
since March 31, 2009. (Dolan Decl. Ex. A § 4.11; Ma-
rooney Decl. Ex. 2 § 4.11)

5 "Material Adverse Effect” is defined as "any
state of facts" that "is, or would [be] reasonably
likely to be . . . materially adverse to the condi-
tion (financial or otherwise), business, results of
operations, properties, assets or liabilities of
[NorTex] and its Subsidiaries taken as a whole . .
.." (Amended Agreement § 1.1.)

Tide contends that, contrary to the representation
made in Section 4.11, NorTex experienced a change in
material assets that adversely affected its financial condi-
tion during the relevant time period. (Compl. {1 32-36.)
Defendants reply that Tide has failed [*16] to allege
"any facts showing what the alleged 'Material Adverse
Effect' actually is or how [Tide's] allegations fit within
the definition of that term . . . ." (Defs." Mem. at 13.)

Tide alleges particular facts giving rise to its claim.
First, Tide alleges that, in early 2009, NorTex manage-
ment communicated to Arcapita that the storage facilities
were experiencing deliverability issues because of gas
shortfalls. (Compl. 1 33.) Second, Tide alleges that, in
October 2009, Falcon and Arcapita received an engi-
neering report stating that either the gas inventory levels
contained in the regulatory filings were inaccurate or that
one of the storage facilities was losing gas. (Compl. |
34.) Third, Tide alleges that, in late 2009 and early 2010,
Falcon became aware that NorTex encountered further
deliverability problems because of the shortfalls in pad
gas. (Compl. 1 35.)

Defendants further contend that there exists no
"benchmark™ by which to establish whether the alleged
shortfall in pad gas constitutes a "Material Adverse Ef-
fect," because the Purchase Agreement contains no rep-
resentation regarding the amount or value of pad gas
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present in the Facilities. As previously discussed, the
Amended [*17] Agreement defines "Material Adverse
Effect” to include "any state of facts . . . that . . . is, or
would [be] reasonably likely to be . . . adverse to the
condition (financial or otherwise) . . . of [NorTex] ... ."
(Marooney Decl. Ex. 2 § 1.1 (emphasis added).) The
facts alleged by Tide would constitute a state of facts
likely to adversely affect the condition of NorTex. The
Amended Agreement nowhere requires the satisfaction
of any additional benchmarks.

Tide's allegations regarding misrepresentations in
Section 4.11 are sufficient to state a plausible claim to
relief that is not precluded by the terms of Sections 4.26
or 5.5 of the Amended Agreement.

2. Tide's Common Law Fraud Claim Is Not Barred By
Section 10.7

Defendants contend that Section 10.7 of the
Amended Agreement ("Section 10.7") bars Tide's com-
mon law fraud claim. Section 10.7, entitled "Exclusive
Remedy," states that the contractual indemnification
provisions of the Amended Agreement provide the ex-
clusive remedy as to all claims relating to the sale. (Ma-
rooney Decl. Ex. 2 § 10.7.) Pursuant to Section 10.7, the
parties purported to waive (1) "any and all other rights,
claims and causes of action,” and (2) "any and all tort
[*18] claims and causes of action that may . . . relate to
this Agreement (including any tort claim or cause of ac-
tion . . . related to any representation or warranty made in
or in connection with this Agreement or as an induce-
ment to enter this Agreement.)" (1d.)

New York courts enforce contractual waivers and
exculpatory provisions such as those included in Section
10.7 of the Amended Agreement. See, e.g., Metro. Life
Ins. Co. v. Noble Lowndes Int'l, Inc., 84 N.Y.2d 430, 436,
643 N.E.2d 504, 618 N.Y.S.2d 882 (1994); Ka-
lisch-Jarcho, Inc. v. New York, 58 N.Y.2d 377, 384, 448
N.E.2d 413, 461 N.Y.S.2d 746 (1983); Baidu, Inc. v.
Register.com, Inc., 760 F. Supp. 2d 312, 317-18
(S.D.N.Y. 2010).

Nevertheless, "an exculpatory agreement, no matter
how flat and unqualified its terms, will not exonerate a
party from liability" for "willful or grossly negligent
acts." Kalisch-Jarcho, 58 N.Y.2d at 384-85. See also
Turkish v. Kasenetz, 27 F.3d 23, 27-28 (2d Cir. 1994)
("It is well settled that parties cannot use contractual lim-
itation of liability clauses to shield themselves from lia-
bility for their own fraudulent conduct.”); Citibank, N.A.
v. Itochu Int'l, Inc., No. 01 Civ. 6007, 2003 WL 1797847,
at *2 (S.D.N.Y. Apr. 4, 2003) (same). The New York
Court of Appeals has [*19] emphasized that
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an exculpatory clause is unenforceable
when, in contravention of acceptable no-
tions of morality, the misconduct for
which it would grant immunity smacks of
intentional wrongdoing. This can be ex-
plicit, as when it is fraudulent, malicious
or prompted by the sinister intention of
one acting in bad faith. Or, when, as in
gross negligence, it betokens a reckless
indifference to the rights of others, it may
be implicit.

Kalisch-Jarcho, Inc., 58 N.Y.2d at 385. Whether the
challenged conduct rises to the level of “intentional
wrongdoing" is a question of fact. See David Gutter Furs
v. Jewelers Prot. Servs., Ltd., 79 N.Y.2d 1027, 1028-29,
594 N.E.2d 924, 584 N.Y.S.2d 430 (1992); Sommer v.
Fed. Signal Corp., 79 N.Y.2d 540, 554, 593 N.E.2d 1365,
583 N.Y.S.2d 957 (1992); Kalisch-Jarcho, Inc., 58
N.Y.2d at 384-385.

Because Tide's Complaint is replete with allegations
that Defendants engaged in intentional wrongdoing, the
Court cannot dismiss Tide's common law fraud claim
pursuant to Section 10.7.°

6 In a footnote, Defendants argue that Tide's
common law fraud claim should also be dis-
missed as duplicative of its contract claim. (See
Defs." Mem. at 15 n.6.) As the Second Circuit has
noted, a fraud claim may proceed in tandem with
a contract claim where [*20] a defendant-seller
allegedly misrepresented facts as to the present
condition of its property, even though these facts
were warranted in the parties' contract. Merrill
Lynch & Co. Inc. v. Allegheny Energy, Inc., 500
F.3d 171, 184 (2d Cir. 2007) (citing Jo Ann
Homes at Bellmore, Inc. v. Dworetz, 25 N.Y.2d
112, 119-20, 250 N.E.2d 214, 302 N.Y.S.2d 799
(1969)). That is, "New York distinguishes be-
tween a promissory statement of what will be
done in the future that gives rise only to a breach
of contract cause of action and a misrepresenta-
tion of a present fact that gives rise to a separate
cause of action for fraudulent inducement.” Alle-
gheny Energy, 500 F.3d at 184.

3. Tide's Fraud Claims Are Sufficiently Pleaded

Falcon and Arcapita argue that Tide's common law
fraud claim (First Cause of Action) and its federal secu-
rities fraud claim (Fourth Cause of Action) fall short of
the pleading standards required by Rule 9(b) and the
Private Securities Litigation Reform Act of 1995
("PSLRA") 15 U.S.C. § 78u-4(b). (Defs.' Mem. at 16.)
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a. Elements of the Claims

To state a claim for a violation of Section 10(b) of
the Securities Exchange Act of 1934 and Rule 10b-5, "a
plaintiff must plead that the defendant, in connection
with the purchase [*21] or sale of securities, made a
materially false statement or omitted a material fact, with
scienter, and that the plaintiff's reliance on the defend-
ant's action caused injury to the plaintiff." Ganino v. Cit-
izens Utils. Co., 228 F.3d 154, 161 (2d Cir. 2000).

The elements of common law fraud in New York are
"essentially the same" as those that must be alleged to
state a claim under Section 10(b) and Rule 10b-5. In re
Merrill Lynch Auction Rate Sec. Litig., No. 09 MD 2030,
2011 U.S. Dist. LEXIS 35363, 2011 WL 1330847, at *11
(S.D.N.Y. Mar. 29, 2011) (quotations omitted) (noting
that a plaintiff asserting a common law fraud claim must
show: (1) a material representation or omission of fact;
(2) made with knowledge of its falsity; (3) with scienter
or an intent to defraud; (4) upon which the plaintiff rea-
sonably relied; and (5) that such reliance caused damage
to the plaintiff).

b. Heightened Pleading Standards

Rule 9(b) of the Federal Rules of Civil Procedure
sets forth heightened pleading requirements for fraud
claims: "In alleging fraud or mistake, a party must state
with particularity the circumstances constituting fraud or
mistake. Malice, intent, knowledge, and other conditions
of a person's mind may be alleged [*22] generally."
Fed. R. Civ. P. 9(b); see also In re Pfizer Inc. Sec. Litig.,
584 F. Supp. 2d 621, 632-33 (S.D.N.Y. 2008). This
standard requires plaintiffs to "(1) specify the statements
that the plaintiff contends were fraudulent, (2) identify
the speaker, (3) state where and when the statements
were made, and (4) explain why the statements were
fraudulent.” Rombach v. Chang, 355 F.3d 164, 170 (2d
Cir. 2004) (citations omitted).

Plaintiffs alleging violations of the federal securities
laws must, in addition to the requirements of Rule 9(b),
meet the heightened pleading standards set forth in the
PSLRA. In pertinent part, the PSLRA requires such
plaintiffs to "state with particularity both the facts con-
stituting the alleged [securities fraud] violation™" and the
other elements of the 10(b) cause of action. Tellabs, Inc.
v. Makor Issues & Rights, Ltd., 551 U.S. 308, 313, 127 S.
Ct. 2499, 168 L. Ed. 2d 179 (2007). This standard re-
quires plaintiffs to (1) specify each statement alleged to
have been misleading and the reason or reasons why the
statement is misleading, and (2) state with particularity
facts giving rise to a "strong inference" that the defend-
ant acted with the required state of mind. 15 U.S.C. §
78u-4(b)(1)-(2); [*23] Teamsters Local 445 Freight
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Div. Pension Fund v. Dynex Cap., Inc., 531 F.3d 190,
194 (2d Cir. 2008).

c. The Scienter Element

Plaintiffs may establish an inference of fraudulent
intent by alleging facts that, if true, would (1) demon-
strate that defendants had both the motive and the op-
portunity to commit fraud or (2) constitute strong cir-
cumstantial evidence of the defendants' conscious mis-
behavior or recklessness. Eternity Global Master Fund,
Ltd. v. Morgan Guar. Trust Co., 375 F.3d 168, 187 (2d
Cir. 2004).

To qualify as "strong," an "inference of scienter
must be more than merely plausible or reasonable--it
must be cogent and at least as compelling as any oppos-
ing inference of nonfraudulent intent." Tellabs, Inc., 551
U.S. at 314. The Tellabs Court framed the inquiry as
follows: "When the allegations are accepted as true and
taken collectively, would a reasonable person deem the
inference of scienter at least as strong as any opposing
inference?" Id. at 326.

The Second Circuit has summarized the foregoing
by noting that the requisite "strong inference"

may arise where the complaint suffi-
ciently alleges that the defendants: (1)
benefitted in a concrete and personal way
from the purported [*24] fraud; (2) en-
gaged in deliberately illegal behavior; (3)
knew facts or had access to information
suggesting that their public statements
were not accurate; or (4) failed to check
information they had a duty to monitor.

Dynex Cap., Inc., 531 F.3d at 194 (citing Novak v.
Kasaks, 216 F.3d 300, 311 (2d Cir. 2008)).

d. Tide's Fraud Claims Are Pleaded With Particularity

Defendants contend that Tide's fraud claims should
be dismissed because they are not pleaded with the par-
ticularity required by Rule 9(b) and the PSLRA. Specifi-
cally, Defendants argue that Tide has not (1) specified
the statements that Tide alleges were fraudulent (Defs.'
Mem. at 16-17); or (2) pleaded with particularity the
falsity of the representations at issue (id. at 17; Defs.'
Reply at 5).

As previously noted, the Complaint alleges with
specificity that Sections 4.9 and 4.11 of the Amended
Agreement contained fraudulent statements. (See Compl.
11 20-21, 51-52, 59, 66 (quoting from Sections 4.9 and
4.11).) Tide has specified statements in the Amended
Agreement, identified Falcon as the party that made the
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statements, and explained what facts lead Tide to believe
the statements were fraudulent. Tide has thus satisfied
the [*25] requirements of Rule 9(b) with regard to its
claims against Falcon.

Although the Complaint's allegations against Arcap-
ita are not a model of clarity, the Complaint does contain
specific allegations of misrepresentations made by the
Arcapita entities (Compl. 1 14-18; 22-24; 27-28,;
31-36.) For instance, the Complaint states that in January
2010 the Arcapita defendants, together with Falcon, pro-
vided Financial Statements for NorTex that contained
inaccurate information regarding inventories of pad gas
and operating expenses from fuel consumption. (Id. 11
15-16.) Similarly, the Complaint alleges that, in the
course of due diligence, the Arcapita entities and Falcon
together provided Tide with a specific memorandum
entitled "NGL Material Balance & Shrink," a particular
Microsoft Excel file, and a slide presentation entitled
"Material Balance." (Id. § 22.) Tide alleges specific facts
indicating that Arcapita knew that these documents were
inaccurate but nevertheless provided them in response to
Tide's queries, with the expectation that Tide would rely
on them. (Id. 17 22-23; 33-35.) Thus, the Complaint
specifies false or deceptive statements it alleges were
made by Arcapita and the contexts [*26] in which they
were made, as well as the reasons why Tide believes they
are false. The Complaint is sufficiently pleaded to give
Arcapita notice of the claims with which they are
charged with the particularity required by Rule 9(b).
Goldman v. Belden, 754 F.2d 1059, 1069-70 (2d Cir.
1985) (finding the complaint specific enough that it
"gives each defendant notice of precisely what he is
charged with. No more is required by Rule 9(b).").

In light of the foregoing, the Court finds that Tide
has pleaded its fraud claims with regard to Falcon and
Arcapita with the particularity required by Rule 9(b).

e. Tide Has Alleged Facts Giving Rise to a Strong Infer-
ence of Scienter

Defendants contend that Tide's common law fraud
and federal securities fraud claims should be dismissed
because they are not supported by allegations establish-
ing scienter. However, Tide has alleged facts sufficient
to give to the "strong inference" of scienter that is re-
quired.

First, Tide alleges that the Defendants were aware of
the existence of "shortfalls" in, and depletions of, pad gas
at NorTex's Facilities. Tide claims that, in early 2009,
NorTex management advised Arcapita that the Facilities
had "deliverability issues' [*27] related to [pad] gas
shortfalls.” (Compl. 1 33.) Falcon and Arcapita allegedly
declined to purchase additional pad gas to remedy the
shortfalls. (Id.) According to Tide, Defendants instead
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caused NorTex to enter into "park-and-loan" arrange-
ments in which NorTex "borrowed" pad gas from other
sources. (ld.) Such arrangements allegedly "concealed
the depleted pad gas and did nothing to correct the inac-
curate records, flawed processes, and shoddy operations
and recordkeeping that led to the overstatement of the
quantities and values of the pad gas and customer gas . . .
M (Id.) Tide also alleges that, in late 2009 and early
2010, Falcon management learned that NorTex "was
encountering additional deliverability issues due specifi-
cally to shortfalls [in] and depletion of pad gas." (Id. |
35)

Second, Tide alleges that, in or around October
2009, Defendants received a report from Platt, Sparks &
Associates, which made it clear that gas inventories re-
ported in NorTex's regulatory filings were inaccurate, or
that one of NorTex's Facilities was losing gas. (Id. { 34.)

Third, Tide alleges that Defendants (1) failed to
conduct "regular and consistent shut-in pressure testing
and related volumetric [*28] calculations and meas-
urements of the quantities of gas within the Storage Fa-
cilities," and thus (2) failed to ensure that NorTex's fi-
nancial records were accurate. (Id. § 71.) According to
Tide, such failures "occurred during a period when de-
liverability problems indicated a critical need to perform
these tests, calculations, and measurements[,] and to
properly analyze and report the results.” (1d.)

Defendants allegedly failed to account for the fore-
going, known inaccuracies in the Financial Statements.
(See, e.g., id. 11 33-35, 72.) Tide has alleged facts that, if
true, would constitute strong circumstantial evidence of
Defendants' conscious misbehavior or recklessness. See
Eternity Global Master Fund, Ltd., 375 F.3d at 187. Ac-
cepted as true, Tide's allegations would give rise to the
inference (1) that Defendants knew that the representa-
tions in Sections 4.9 and 4.11 of the Purchase Agreement
were false, see Novak, 216 F.3d at 311; or (2) that De-
fendants acted recklessly, because they knew facts or had
access to information suggesting that statements made in
Sections 4.9 and 4.11 were not accurate. See id.

The Court finds that the resulting inference of sci-
enter is "cogent and at least [*29] as compelling as any
opposing inference of nonfraudulent intent." See Tellabs,
551 U.S. at 314. That is, when Tide's allegations are
"accepted as true[,] and taken collectively," the Court
concludes that a reasonable person would deem the in-
ference of scienter at least as strong as any opposing in-
ference. Id.; see also Novak, 216 F.3d at 308.

D. Summary

For the foregoing reasons, Defendants' motion for a
judgment on the pleadings is DENIED.
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11. Defendants' Motion for Summary Judgment

A. Defendants' Motion

Falcon and Arcapita answered Tide's Complaint and
Falcon also filed a Counterclaim and Crossclaim. Falcon
and Arcapita now move for partial summary judgment
on two claims. (Dkt. No. 32.) First, Defendants move for
summary judgment on Tide's Fifth Cause of Action, ar-
guing that, as a matter of law, Tide is not entitled to a
permanent injunction restraining the funds in the Escrow
Account. Second, Defendants move for summary judg-
ment on their first crossclaim, arguing that Falcon is en-
titled to the immediate disbursement of all funds re-
maining in the Escrow Account.

B. Summary Judgment Standard

Summary judgment must be granted where, based
on the pleadings, the discovery and disclosure materials,
[*30] and any affidavits, "the movant shows that there is
no genuine dispute as to any material fact and the mo-
vant is entitled to judgment as a matter of law." Fed. R.
Civ. P. 56(a); see also Celotex Corp. v. Catrett, 477 U.S.
317, 322-23, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).
"The role of the court in deciding a motion for summary
judgment 'is not to resolve disputed issues of fact but to
assess whether there are any factual issues to be tried,
while resolving ambiguities and drawing reasonable in-
ferences against the moving party."™ Wilson v. Nw. Mut.
Ins. Co., 625 F.3d 54, 59-60 (2d Cir. 2010) (quoting
Knight v. U.S. Fire Ins. Co., 804 F.2d 9, 11 (2d Cir.
1986)). A "genuine issue of material fact" exists if the
evidence is such that a reasonable jury could find in fa-
vor of the non-moving party. SCR Joint Venture L.P. v.
Warshawsky, 559 F.3d 133, 137 (2d Cir. 2009). A "ma-
terial" fact is one that might "affect the outcome of the
suit under the governing law." Id. The moving party
bears "the burden of demonstrating that no material fact
exists." Miner v. Clinton Cnty., N.Y., 541 F.3d 464, 471
(2d Cir. 2008) (citing McCarthy v. Dun & Bradstreet
Corp., 482 F.3d 184, 202 (2d Cir. 2007)).

In determining whether summary judgment [*31]
is appropriate, the Court must construe the evidence in a
light most favorable to the non-moving party and draw
all reasonable inferences in that party's favor. Sledge v.
Kooi, 564 F.3d 105, 108 (2d Cir. 2009) (citing Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 247-50, 255, 106 S.
Ct. 2505, 91 L. Ed. 2d 202 (1986)). To avoid summary
judgment, the non-moving party must show sufficient
evidence to support a claimed factual dispute, such that a
judge or jury is required to resolve differing versions of
events. See Kessler v. Westchester County Dep't of Soc.
Servs., 461 F.3d 199, 206 (2d Cir. 2006) (citing Ander-
son, 477 U.S. at 248-49). Where the non-moving party
relies on an affirmative defense to defeat summary
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judgment, that party must adduce evidence which--when
viewed in a light most favorable to that party, and when
drawing all reasonable inferences in that party's fa-
vor--"would permit judgment for the non-moving party
on the basis of that defense.” Internet Law Library, Inc.
v. Southridge Capital Mgmt., LLC, No. 01 Civ. 6600,
2005 U.S. Dist. LEXIS 32299, 2005 WL 3370542, at *4
(S.D.N.Y. Dec. 12, 2005); see also WestRM-West Risk
Mkts., Ltd. v. Lumbermens Mut. Cas. Co., 314 F. Supp.
2d 229, 232 (S.D.N.Y. 2004).

C. Tide's Fifth Cause of Action

In [*32] its Fifth Cause of Action, Tide seeks "a
permanent injunction restraining Falcon and HSBC from
disbursing any funds from the Escrow Account, except
pursuant to the Expense Notices referenced in Section
3.7 of the Purchase Agreement.” (Compl. § 79.) Tide has
not at this point moved for summary judgment on this, or
any, claim and it is not clear from the Complaint whether
Tide intends to seek injunctive relief during the litigation
or only at its conclusion. Falcon and Arcapita, however,
move for summary judgment arguing that Tide is not, as
a matter of law, entitled to a permanent injunction.

The Defendants cite to Grupo Mexicano de Desar-
rollo S.A. v. Alliance Bond Funding, Inc., in which the
Supreme Court considered whether, in an action for
money damages, a district court has the power to issue a
preliminary injunction that prevents a defendant from
transferring assets in which no lien or equitable interest
is claimed. 527 U.S. 308, 310, 119 S. Ct. 1961, 144 L.
Ed. 2d 319 (1999). The Court held that a district court
lacks the authority to issue a preliminary injunction re-
straining a defendant's funds pending adjudication of a
damages claim. Id. at 333. The significance of Grupo
Mexicano was that the plaintiff in that [*33] case was
seeking a preliminary injunction "that would render un-
lawful conduct that would otherwise be permissible, in
order to protect the anticipated judgment of the court.”
Id. at 315.

Unless and until Tide moves for an injunction, Fal-
con's and Arcapita's motion for summary judgment is
premature. The Court accordingly DENIES Defendants'
motion for partial summary judgment dismissing Tide's
Fifth Cause of Action.

D. Falcon's First Cause of Action

Falcon also moves for partial summary judgment on
its request for declaratory relief as set forth in its Coun-
terclaim and Crossclaim. Specifically, Falcon seeks a
judgment declaring that HSBC "should disburse the es-
crow funds to Falcon in accordance with the parties'
agreements." (Countercl. 1 3; see also id. 11 30-32.) Tide
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asserts that such agreements are not enforceable because
they were procured by fraud.

1. Threshold Issues

The Court must resolve two threshold issues before
considering whether Falcon is entitled to partial sum-
mary judgment on this claim.

First, the Court considers whether any provisions in
the Agreements bar Tide's fraud-based affirmative de-
fense. Second, the Court examines Falcon's contention
that Tide's "further" performance [*34] under the
Agreements cannot be excused, because Tide has already
fully performed by paying the contractual purchase price
for NorTex and the money in the Escrow Account. (See
Defs.' Reply at 5-7.)

a. Waiver of Claims and Disclaimer of Representations

The Court first considers whether Tide may assert its
fraud-based affirmative defense to performance of its
obligations under the Amended Agreements. As in its
motion for a judgment on the pleadings, Falcon again
contends that Tide is precluded from raising any
fraud-related arguments because (1) Tide waived its right
to assert tort “claims and causes of action™ in Section
10.7; and (2) the alleged misrepresentations are not ac-
tionable under Section 4.26, which bars a party from
relying on representations extrinsic to Article IV of the
Purchase Agreement (“Article IV"). The Court briefly
reexamines each of Falcon's contentions.

Section 10.7 states that the contractual indemnifica-
tion provisions of the Agreement provide the exclusive
remedy as to all claims relating to the Agreement. (Dec-
laration of Jeremiah J. Anderson dated August 31, 2010
("Anderson Decl.") Ex. A 8 10.7.) At issue now, howev-
er, is whether Falcon is entitled to summary judgment
[*35] on its First Cause of Action, notwithstanding Tide's
assertion of an affirmative defense. Section 10.7 does
not, by its terms, waive any affirmative defenses, and
Falcon does not argue otherwise. Section 10.7 includes
"claims and causes of action," but an affirmative defense
is not a claim but "a lineal descendent of the common
law plea by way of 'confession and avoidance." 5 C.
Wright & A. Miller, Federal Practice & Procedure §
1270 (3d ed.). The Court therefore finds that Section
10.7 does not bar Tide's affirmative defense.

Falcon similarly argues that Tide cannot, consistent
with Section 4.26 of the Purchase Agreement, "allege a
fraud claim™ based on misrepresentations extrinsic to
Article IV. (Defs." SJ Reply at 8; see also Defs." SJ Mem.
at 10.) As previously discussed, Section 4.26 provides
that Falcon "shall not be deemed to have made to [Tide]
any representation or warranty other than as expressly
made in this Article IV or the schedules accompanying
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Acrticle IV." (Anderson Decl. Ex. A § 4.26 (capitalization
omitted).) Tide has submitted evidence in conjunction
with this motion for summary judgment to further bolster
its claims that statements in Sections 4.9 and 4.11 are
[*36] false.

In its Rule 56.1 statements and accompanying dec-
larations, Tide has submitted evidence to the effect that
Defendants inflated the value of pad gas included in the
Financial Statements by approximately $30 million.
(Compl. 1 73; PL's Counterstatement. 11 90-94, 102-04;
Dolan Decl. 11 13-14, 22-24; id. Ex. A-F, G.) Tide has
also submitted evidence to the effect that the Financial
Statements failed to include the value of fuel burned as
part of the "facility operating expenses,” and that De-
fendants thus misstated such expenses by approximately
$40 million. (Compl. § 73; Pl.'s Counterstatement {1
95-101; Dolan Decl. 1 16; id. Ex. A; Declaration of Mike
Gallup dated September 9, 2010 ("Gallup Decl.") § 22.)
The foregoing evidence gives rise to an issue of fact as to
whether the representation contained in Section 4.9 that
the Financial Statements fairly presented in all material
respects the consolidated financial position of NorTex
was fraudulent.

Tide also alleges that statements in Section 4.11 are
false because NorTex did experience a material adverse
effect between March 31, 2009 and the closing date. Tide
offers evidence demonstrating that, in 2009 and early
2010, Falcon management [*37] became aware that
NorTex was encountering deliverability issues due spe-
cifically to shortfalls and depletion of pad gas. (Gallup
Decl. 1 39, Exs. U-V.) Tide alleges that Defendants did
not disclose such issues to Tide. (Gallup Decl. | 23.)
Following its purchase of NorTex, Tide states that it
learned that NorTex at that point had a shortfall in pad
gas of over 6 billion cubic feet. (Id. 11 14-15.) NorTex
cannot operate its business absent sufficient pad gas. (ld.
1 7.) The foregoing evidence raises an issue of fact as to
whether, contrary to the representation expressly made in
Section 4.11, NorTex experienced a "Material Adverse
Effect” or a "disposition of any material assets" during
the relevant time period.

In light of the foregoing, the Court finds that Sec-
tions 10.7 and 4.26 do not preclude Tide from offering
evidence with respect to its fraud-based affirmative de-
fense.

b. Remaining Performance

Falcon contends that Tide's further performance un-
der the Agreements cannot be excused because Tide has
already fully performed and the money in the Escrow
Account belonged to Falcon as soon as the escrow con-
ditions were met. (See Defs.' Reply at 5.)
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Section 3 of the Escrow Agreement, entitled [*38]
"Distributions from the Escrow Account,” states that the
Escrowed Amount "shall be . . . transferred only in ac-
cordance with Section 3.7 of the [Amended Agree-
ment]." (Anderson Decl. Ex. C 8§ 3.) Section 3.7 of the
Amended Agreement provides that, upon the occurrence
of either of the defined Escrow Breakage Triggers, the
parties "shall deliver to [HSBC] joint instructions to dis-
burse the balance of the Escrowed Amount . . .." (Id. Ex.
B § 3.7(a).) Tide acknowledges that the Escrow Break-
age Triggers have been satisfied, (see Marooney Decl.
Ex. 9; Conf. Tr. 4:12), but contends that Defendants'
fraud excuses Tide from fully performing Section
3.7--i.e., from issuing joint instructions to HSBC to re-
lease the Escrowed Amount to Falcon.

Falcon disputes the contention that any
non-ministerial obligation under the Agreements remains
to be performed. (See Defs.' Reply at 7 n6 (“The
[Amended Agreement] does not give plaintiffs discretion
in instructing the Escrow Agent.").) According to Falcon,
"[w]hat entitles [it] to the release of the funds is not the
joint instructions, but the satisfaction of the escrow con-
ditions." (Defs.' Reply at 7.)

Under New York law, property in escrow should be
released [*39] only after the conditions precedent are
satisfied. See In re Pan Trading Corp., S.A., 125 B.R.
869, 878 (Bankr. S.D.N.Y. 1991) ("Only after the requi-
site conditions are satisfied, can an escrow be fully
transferred to the grantee."). Courts are generally reluc-
tant to override the clear terms of an escrow agreement.
Netherby Ltd. v. G.V. Licensing, Inc., No. 92-4239, 1995
U.S. Dist. LEXIS 11725, 1995 WL 491489, at *3
(S.D.N.Y. Aug. 17, 1995) ("Because there are no reasons
to override the clear terms of the amended escrow
agreement, and because none of the conditions for re-
lease of the escrowed funds contained in that agreement
have been met, plaintiff's motion [to compel release of
escrowed funds] is denied.”). In the case before the
Court, however, the conditions for the release of the es-
crowed funds contained in the agreement have been met,
creating a valid reason to override its terms. Neverthe-
less, Tide argues that fraud in the inducement of the con-
tract means it should not be required to perform its obli-
gations.

Because Tide claims that its remaining performance
is excused by Falcon's fraud, the Court must determine
whether Tide has presented specific facts related to that
defense showing that there is a genuine [*40] issue of
material fact.” See, e.g., Internet Law Library, Inc., 2005
U.S. Dist. LEXIS 32299, 2005 WL 3370542, at *4. The
Court now turns to that inquiry.

7  Falcon cites to Marriott Corp. v. Rogers &
Wells, 81 A.D.2d 556, 438 N.Y.S.2d 330 (1st
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Dep't 1981), for the proposition that the Es-
crowed Amount "belonged to Falcon, subject on-
ly to the satisfaction of the escrow conditions."”
(Defs." Reply at 6.) As the Court has noted, how-
ever, the escrow "conditions™ here have not been
satisfied. Marriott Corp. is inapposite for another
reason: the party opposing the transfer of es-
crowed funds in that case did not raise an affirm-
ative defense of fraud; indeed, there were no is-
sues of fact warranting a denial of summary
judgment in that case. 438 N.Y.S.2d at 331.

3. Discussion

a. Applicable Law

Pursuant to New York law,® a party may not compel
performance of an agreement that was induced by fraud.
Nat'l Union Fire Ins. Co. v. Turtur, 892 F.2d 199, 203
(2d Cir. 1989) (citing cases).

8 The Purchase Agreement is governed by the
laws of the State of New York. (Anderson Decl.
Ex. A§115)

To withstand Defendants' motion for summary
judgment based on a defense of fraudulent inducement,
Tide must come forward with evidence that would allow
a reasonable [*41] jury to find, by clear and convincing
evidence,® that each of the elements of fraud has been
satisfied. SCNB Corp. Fin. Ltd. v. Schuster, 877 F. Supp.
820, 826 (S.D.N.Y. 1994). Accordingly, Tide must offer
facts showing that there is a genuine issue for trial as to
the following elements: (1) that Defendants made a rep-
resentation, (2) as to a material fact, (3) which was false,
(4) and known to be false by Defendants, (5) that was
made for the purpose of inducing Tide to rely upon it, (6)
that Tide "rightfully did so rely,” (7) in ignorance of its
falsity, (8) to Tide's injury. See Cohen v. Koenig, 25 F.3d
1168, 1172 (2d Cir. 1994); Internet Law Library, Inc.,
2005 U.S. Dist. LEXIS 32299, 2005 WL 3370542, at *5;
Cont'l Airlines, Inc. v. Lelakis, 943 F. Supp. 300, 305
(S.D.N.Y. 1996).

9  See Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 255, 106 S. Ct. 2505, 91 L. Ed. 2d 202
(1986) (“[C]lear-and-convincing standard of
proof should be taken into account in ruling on
summary judgment motions"); Glidepath Holding
B.V. v. Spherion Corp., No. 04 Civ. 9758, 2010
U.S. Dist. LEXIS 33255, 2010 WL 1372553, at
*5, (S.D.N.Y. Mar. 26, 2010).

b. Application of Law to Facts

In opposing the instant motion for partial summary
judgment, Tide has adduced particularized evidence that
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would allow a [*42] reasonable jury to find, by clear
and convincing evidence, that each of the elements of
fraud has been satisfied. See Schuster, 877 F. Supp. at
826. As previously discussed, Tide has demonstrated that
Falcon made two principal representations in Article 1V
of the Purchase Agreement that were allegedly false: (1)
that "[clomplete and accurate copies of the Financial
Statements have been made available to [Tide]," and that
"[e]ach balance sheet included in the Financial State-
ments (including the related notes and schedules) . . .
fairly presents in all material respects the consolidated
financial position of [NorTex]," (Anderson Decl. Ex. A §
4.9); and (2) that since March 31, 2009, NorTex has not
experienced a "disposition of any material assets" or a
"Material Adverse Effect,” which is defined as "any state
of facts"” that is "materially adverse to the condition (fi-
nancial or otherwise), business, results of operations,
properties, assets or liabilities of [NorTex] . . . ." (An-
derson Decl. Ex. A § 4.9, § 1.1.) These alleged misrep-
resentations, which related to the value of NorTex's cur-
rent assets, were "plainly” material. See, e.g., Cohen, 25
F.3d at 1172 (stating that defendant's alleged [*43]
overstatements regarding net income and the value of
current assets "plainly were representations as to material
facts").

Tide has also proffered sufficient evidence to raise
issues of fact as to whether the alleged misrepresenta-
tions were (1) known to be false by Falcon, and (2) made
for the purpose of inducing Tide to rely on them. First,
Tide presents evidence to the effect that, by 2009, both
Falcon and Arcapita knew that there was a shortfall of
pad gas at one of NorTex's Facilities and that Defendants
discussed restating NorTex's Financial Statements to
address this shortfall, but never did so. (Pl.'s 56.1 Coun-
terstatement 1 133-35, 139-43; Gallup Decl. {f 37-39,
Exs. U-V.) Second, the evidence permits a reasonable
inference that Defendants made the alleged misrepresen-
tations for the purpose of inducing Tide's reliance: Sec-
tion 10.6 of the Purchase Agreement states that each
party "shall be entitled to rely upon the representations,
warranties, covenants and agreements of the other Party
set forth herein . . . ." (Anderson Decl. Ex. A § 10.6.)

Finally, the proffered evidence creates triable issues
as to whether Tide (1) reasonably relied on the alleged
misrepresentations, (2) [*44] in ignorance of their fal-
sity, and (3) to Tide's injury. Tide has submitted testi-
mony to the effect that it relied on the alleged misrepre-
sentations in ignorance of their falsity. (See, e.g., Dolan
Decl. { 39; Pl.'s 56.1 Counterstatement § 161.) The rea-
sonableness of reliance is ordinarily a question of fact
left to a jury. Glidepath Holding B.V., 2010 U.S. Dist.
LEXIS 33255, 2010 WL 1372553, at *8. Tide has also
submitted evidence of the adverse consequences of De-
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fendants' alleged fraud. (See Gallup Decl. {{ 41-50; Pl.'s
56.1 Counterstatement 1 166-175.)

Because Tide has come forward with evidence that
would allow a reasonable jury to find, by clear and con-
vincing evidence, that each of the elements of fraud has
been satisfied, Falcon is not, at least at this juncture, en-
titled to the declaratory relief it seeks.*

10 In light of this conclusion, the Court need
not address whether Tide's further performance of
the Purchase Agreement is excused by Defend-
ants' alleged material breach of the Purchase
Agreement. (See Pl.'s Opp. at 21-22.)

F. Summary

For the reasons stated above, the Court (1) DENIES
Falcon's and Arcapita's motion for partial summary
judgment dismissing Tide's Fifth Cause of Action; and
(2) DENIES Falcon's [*45] and Arcapita's motion for
partial summary judgment on the First Cause of Action
of its Counterclaim. (Dkt. No. 32.)

I11. Tide's Motion to Attach the Escrowed Funds

Tide cross-moves for an order of attachment "[i]n
the event that this Court™ grants Falcon's motion for par-
tial summary judgment. (See Pl.'s Mem., Dkt. No. 77, at
2; see also Pl.'s Mem., Dkt. No. 38, at 24.)
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Because the Court has denied Falcon's motion for
partial summary judgment, Tide's motion for attachment
is DENIED as moot. (Dkt. No. 82.)

IV. Conclusion

The Court has considered Defendants' remaining
contentions and finds them to be without merit. For the
reasons stated above, the Court (a) DENIES Defendants'
motion for judgment on the pleadings (Dkt. No. 94); (b)
DENIES Defendants' motion for partial summary judg-
ment (Dkt. Entry No. 32.); and (c) DENIES Tide's
cross-motion for an order of attachment (Dkt. No. 82).

By no later than October 28, 2011, the parties shall
submit via ECF and facsimile a Joint Status Letter de-
tailing how they intend to proceed, and whether they
wish to be referred to a magistrate judge for settlement
discussions. The parties shall attach to their Joint Status
Letter a Scheduling Order that provides [*46] for this
case to be tried no later than January 17, 2012.

SO ORDERED.

DATED: New York, New York
September 28, 2011

/s/ Kimba M. Wood

KIMBA M. WOOD

United States District Judge
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UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

PROOCF OF CLATM

Name of Debtor (Check Only One) Case No. O Windtubioe Holdings Limi
ks Limited 12-11079
X} Arcapita Bank B.S.C(c) 12-11075 [ ARID 11 Holdings Limited 12-11080 ¢
[[] Arcapita Invesn-ne.mﬁo‘ldlpgs Limited 12-11077 [ Raflinvest Holdings Limited 12-11081
a Arcapiia LT Foldings Limjted - 12-11078 [[] Falcon Ges Storage Companv, Ine.  12-11790,

NOTE: Do not use this form to make a claim for an administrative expense thar arises after the bankruptey filing. You may
Sfile a request foy paymen! of an administrative expense according to 11 US.C. § 503.

Name of Creditor (the ﬁorson ar ather entity o whom the debtor owes monsy
or property): T 1 e atural Gaé Storage II LP

Name ané address where notices should be sent:
Bracewell & Giuliani LLP

711 Louisiana St.
Houston, TX 77002
Attn: Trey Wood

Telephone oumber: {713) 223-2300
Email Address: Trey . Woodabgllp.com

[ Check this box to indicate ibat this
" claim amends a previously filed
claim,

Court Claim Number:

(If known)

Filed on:

Nare and address where payment should be sent (if different from Bbove)
Tide Natural Gas Storage II LP

¢/o Alinda Capital Partners LLC
15¢ Eaat S8th St.

New York, NY 10155
Telephone number; Attn: General Counsel
Email Address:

3 Cleck tis box if you are aware
that anyone elge tas filed a proof of
claim relating to this claim, Attach
copy of statement giving pamiculars,

Your Claim is Scheduled As Follows:

If an amount is identified above, you havea claim
scheduled by one of the Debtors as shown, (This
schedvled amount of your claim may be an
amendment to a previously scheduled amount.)
If you agres with the amount and priority of your
claim as scheduled by the Debtor and you have
no ather claim against the Debtor, you do not
need to file this proof of claim form, EXCEPT
AS FOLLOWS: If the amount shown is listed
25 any of DISPUTED, UNLIQUIDATED, or
CONTINGENT, a proof of claim MUST be
filed in.order 1o recelve any distribution in
respect of your claim. If you have already filed
a proof of claim in accordence with the attached
instriuctions, you need not file again.

-®

120,000,000.00 plus interest,

L Amount of Cluim as of Date Case Filed: §
‘ Ifall or part of the claim is secured, complete item 4,

If all or part of the claim is entitled 10 priority, complétc item 5.

Check this box if the claim includes interest or ether charges in addlnon ta the principal amount of the claim. Aftach b satement that ilernizes mtcvmt or charges.

fees and costE

FILED - 00295
SDNY
ARCAPITA BANK B.S
12-11076 (S1HL)

.C.(C)

Basis for Clalm: Fraud, Fraudulent Indut_:ement,

Breach of Nar;anty,

Breach of Contract,

Securities Violations

{Ses instwraction #2)

3. Last four digits'of any mumber by which creditor identifies debtor:

3a, Debtor may have scheduled
acceunt as:

30.  Uniform Claim Identifier (optlonal):

(See instruction #3a)

(Seo instruction #3b)

4. Secured Claim (See instruction #4)

r

Chock the appropriate box if the claim is secured by lien on property or @ right of setoff,
attach required redacted documents, znd provide the requested information.

Neture of property or right of setoff:

pescribe:  BSCYOW .Funds

[ Reat Bstate
Other

[ Motor Vehicle

Valus of Property: 70,000,000,

Annua] Interest Rate
(when case was filed)

00

% Opixed  or D varishle

Amount of arrearage and other charges, as of the ﬁ‘me CASE WaS
filed, included in secured claim, if amy;
.8

Rass for perfection: - 5S€ attached addendum

Amount of Secured Clim:  §70:900,000.00 plus interest

Amaunt Unsecured: $50.000,000.00

15  Amountof Chaim Entitled to Priority under 11 U.S.C. § 507 (u). If any part of the clalm falls into one of the following categnncs, check the box specu'y'mg the

priority and state the amoant,

[] Domestic support obligations under
11 U.8.C. § 507 (a)(1)(A) or ()(1)(B)-

O Up to $2,600% of deposits toward
purchase, lease, or rental of poperty
or services for persogal, family, or
household use - 11 UJ.S.C. § 507 (a)
.

*Amounts ere subject to adjustment on 4/1/13 and every 3 years thersafter with respect to cases commenced op or after the date ofadjustment.

O Wages, salaries, or commissions (up lo
$11,725*) earned within 180 days before
the: cage was filed or the debtor’s business
ceased, whichever is earlier ~ 11 U.S.C.

§ 507 (a)(4).

O Taxesor penalties owed to governmental
units — 11 U.8.C. § 507 (a)(8).

O Comtributions © an employes benefit

plen — 11 US.C. § 507 (a)(5). Amount cntitled to priority:

Other — Specify applicable paragraph  §
of 13 U.8.C. § 507 (a)

.

6. Credits. The amount of al] payments on this claim has been ciedited for the purpose of making this proof of claim. (See nsfruction #6)

¢



12-11076-shl Doc 1109 Filed 05/16/13

Entered 05/16/13 17:06:16 Main Document

Dn 109 of 246

7. Documents: Attached are redacted copics of any documents that support thc claim, such as promissory notes, purchase orders, invoices, jtemized statements of running
accounts, contracts, judgments, mortgages, and security agreements. If the ¢laim is secured, box 4 has been compleicd, and redacted copies of documents providing
evidence of perfection of a security interest are attached. (See instruction #7, and the definition of “redacted” )

DO NOT SEND ORIGINAL DOCUMENTS. A'ITACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.

If the documents are not avajiable, please explain:

8. Signatn..re': (8ce instruction #8) Check the appropriate box.

{J 1am the creditor (X} 1 am the creditor’s authorized agent.

(Attach copy of power of attorney, if any.)

John Laxmi

[ lam the trustee, or the debtor, or their
authorized agent. (See Bankruptcy Rule 3004.)

[J 1am a guarantor, surety, indorser, or other
codebtor. (See Bankruptcy Rule 3005.)

1declare under penalty of perjury that the information provided in this claim is true and correct 10 thc best of my knowledge, information, and reasonable belief.

Print Name: .
Title: Secretary
Co i Tide Natural Gas Storage II LP J;'lw (Aqt.v_ g/?_‘7/2017...
mpany: 4 =
Address and telephone number (if different fron: notice address above): {Signature) / (Date)
Telephone number: email:

any legal advice.

DUBLIN, OH 43017,

The instructions and deﬁnitionls below are general explanations of the lew. In cerlain circumstances,
exceplions 1o these general rules may apply The attorneys for the Debtors and thelr court-appointed elaims agent, GCG, are not authorized and

Penalty for presenting fratidulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.8.C. 88 152 and 3571. Modificd B1¢ (GCG) (12/11)
’ INSTRUCTIONS FOR PROOF OF CLLAIM FORM

such as bankruptcy cases not filed voluntdrily by the Debtor,
are not providing you with

PLEASE SEND YOUR ORIGINAL, COMPLETED CLAIM FORM AS FOLLOWS: IF BY MAIL: ATTN; ARCAPITA BANK B.S8.C.(c), C/O GCG, P.O. BOX 988]
DUBLIN, OHIO 43017-5781. TF BY HAND OR OVERNIGHT COURIER: ATTN: ARCAPITA BANK B.S.C.(c), C/O GCG, 5151 BLAZER PARK.WAY, STE A,
ANY PROOF OF CLAIM SUBMITTED BY FACSIMILE OR EMATL WILLNOT BE ACCEPTED.

THE GENERAL BAR DATE IN THESE CHAPTER 11 CASES IS AUGUST 30, 2012 AT 5:00 P.M. (};REVAILING FASTERN TIME)
THE GOVERNMENTAL BAR DATE IN THESE CIAPTER 11 CASES 1S SEPTEMBER 17, 2012 AT 5:00 PM. (PREVAILING EASTERN TIME)
Itemns to be completed in Proof of Claim form

Bankruptcy Court Information:

All of these chapter 11 cases other than Falcon Gas Storage Company, Inc. were
commenced on March 19, 2012. Falcon Gas Storage Company, Inc. filed its chapter
11 petition on April 30, 2012, You should select the Debtor against which you are
asserting your claim from the list provided.

A SEPARATE PROOF OF CLAIM FORM MUST BE FILED AGAINST EACH
DEBTOR. " ¢
Creditor’s Name and Address:

Fill in the name of the person or entity asserting a claim and the name and address
of the person who should receive notices issued during the bankruptey case. Please
provide us with a valid email address. A. separate space is provided for the payment
address if it differs from the notice address. The creditor has a continuing obligation
to keep the court informed of its current address. See Federal Rule of Bankruptey
Procedure (FRBP) 2002(g). .

1. Amount of Claim as of Date Case Filed:
State the total amount owed to the creditor on the date of the bankruptcy filing. Follow
the instmctions conceming whether to complete items 4 and 5. Check the box if inter-
est or other charges are included in the claim.

2. Basis for Claim:

State the type of debt or how it was incurred. Exaroples include goods sold, money
loaned, services performed, personal injury/wrongful death, car loan, morigage note,
and credit card. If the ¢laim is based on delivering health care goods or services, limit
the disclosure of the goods or services so as to avoid embarrassment o1 the disclosure
of confidential health care information. You may be required to provide additional
disclosure if an interested party objects to your claim.

3. Last Four Digits of Any Number by Which Creditor Identifies Debtor:
State only the last four digits of the Debtor’s account or other number used by the
creditor to identify the Debtor.

3a. Debtor May Have Scheduled Account As:

Report a change in the creditor’s name, a transferred claim, or any other information
that clarifies a difference between this proof of claim and the claim as scheduled by
the Debtor.

3b. Uniform Claim Identifier:
If you use a uniform claim identifier, you may report it here. A uniform claim
identifier is an optional 24-character identifier that certain large creditors use to

4. Secured Claim:

Check whether the claim is fully or pmzally secured. Skip this section if the claim is
entirely unsecured. (See Definitions.) If the claim is secured, check the box for the
nature and value of property that secures the claim, attach copies of lien
documentatjon, and state, as of the date of the bankruptey filing, the annual interest rate
(and whether it is fixed or variable), and the amount past due on the claim.

5. Amount of Claim Entltled to Priority Under 11 U.S.C. § 507 (a):

If any portion of the claim falls into any category shown, check the appropriate box(cs)
and stute the amount entjtled (o priority. (See Definitions.) A claim may be partly prior-
ity and partly non-priority. For example, in some of the categorics, the law limits the
amount entitied to priority.

6. Credits:

Ar authorized signature on this proof of claim serves as an acknowledgment that
when calenlating the amount of the claim, the crcdxtur gave the Debtor eredit for any
payments received toward the debt.

7. Documents: '

Auach redacted copies of any documents that show the debt exists and a lien
secures the debtl. You must also attach copies of documents that evidence perfection
of any security interest. You may also attach a summary in addition to the documents
themselves. FRBP 3001(c) and (d). 1f the claim is based on delivering health care}.
goods or services, limit disclosing confidenrial health care information. Do not send
originat documents, as attachments may be destroyed after scanning.

§. Date and Signature: '

The individual completing this proof of claim must sign and date it. FRBP 9011. If
the claim is filed electronically, FRBP 5005(a)(2) authorizes courts to establish local
rules specifying what constitutes a signature. If you sign this form, you declare under
penally of perjury that the information provided is true and correct to the best of your
knowledge, information, and reasonable belief. Your signature is also a certification
that the claim mests the requirements of FRBP 9011{b). Whether the claim is filed
electronically or in person, if your name is on the signature line, you are responsible
for the declaration. Print the name and title, if any, of the creditor or other person
authonzed to file this claim. State the filer’s address and telephone number if it differs
from the address given on the top of the form for purpeses of receiving nolices. If the
claim is filed by an authorized agent, attach a complete copy of any power of attorney,
and provide both the name of the individual filing the claim and the name of the agent.
If the authorized agent is a servicer, identify the corporate servicer as the company.
Criminal penalties apply for making a false statement on a proof of claim.

| facilitate clectronic pavment in chapter 13 cases,
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DEFINITIO,

Debtor
A debtor is the person, corporation, or other entity that
has filed a bankruptcy case.

Creditor
A creditor is the person, cotporation, or other entity
1o whom the Debtor owes a debt that was inourred
before the date of the bankruptey filing. Ses 11 U.S.C.-
§ 101 (10).

Chaim
A claim is the creditor’s right to reccive payment for a
debt owed by the Debtor on the date of the bankruptey
filing. See 11 US.C. § 101 (5) A claim may be secured
or unsscured.

Proo[ of Qaim

A proof of claim is & form used by the creditor
indicate the amonnt of the debt owed by the Debior
on the date of the bankquptcy filing. The creditor
must file the form with GCG as desoribed in the
instroctions above and in the Bar Date Notice,

Secured Claim Under 11 U.5.C. § 506 (2)

A secured claim i8 one backed by a lien on property of
the Debtor, The claim is secured so long as the creditor
has the right to be paid from the property prior to othec
creditors. The amount of the sccured claim cannot
exceed the value of the property. Any amount owed to
the creditor in excess of the value of the property is an
unsecurett claim. Bxarmples of liens on property include
a mortgage on real CStAte or a sequrity interest in a cak
A lien may be voluntarily granted by a Debtor or may
be obtained through a court proceeding. In some staies,
a court judgment 18 a len. A claim also may be secured
if the creditor owes the Debtor money {has 2 ngh\ (s
setoff). .

Unsecured Claim

An unsecured cleim is one that does not meet the
requirements of a secured claim. A claim may be partly
vnsecured if the amount of the claim exceeds the value of
the property on which the creditor has a lien.

Craim Entitied to Priority Under 11 U.5.C. § 507 {a)
Priority claims are certain categories of unsecured claims
that are paid from the available money or property ina
banknuptcy case bcfox;e other unsecured claims,

Redacted
A document has been redacted when the person filing
it has masked, cdited cut, or otherwise deleted, certain

. information. A creditor must show only the last four digits

of any social-security, mdividual’s tax-identification, or
financial-account number, only the initials of a minor’s
name, and only the year of any person’s date of birth.
Jf the claim is besed on the delivery of health care
goods or services, limit the disclosure of the goods or
services so as to avoid cmbarrassment or the disclosure
of confidential health care information.

INFORMATION
Evidence of Perfection

Evidence of perfection may include a mortgage, lien,
certificate of title, financing statement, or other document
showing that the lien has been filed or recarded.

Acknowledgment of EFiling of Claim

To 1eceive a date-stamped copy of your clabm form,
please provide a self-addressed stamped envelope and a
copy of your proof of claim form when you submit the
original to GCG.

- Offers to Purchase a Claim

Certain entities are in the usiness of purchasing|.
claims for an amount Jess than the face velue of the
claims, Ope or more of these entities may contact the
ceditor and offer 1o pun:hasc the claim. Some of
the written communications from these entities may
casily be confused with official court doctumentation
or communications from.the Debtor. These entities do
not represent the bankruptcy court or the Debtor. The
creditor has no obligation to sell its claimm However,
if the creditar decides to sell its cleim, any transfer of
such ¢laim s subject to FRBP 3001{e), any spplicable
provisions of the Bankruptey Code {1) US.C. § 101 ef
seq.), and any applicablc orders of the bankruptey court.

'

List of Debtors and Casc Numbers

Indicate on the face of the Proof of Claim form the Debtor against which you assert a clajm.
Choose only one Debtor for each Proof of Claim form,

Arcapita Bank B.S.C.(c) 12-11076

Arcapita LT Holdings Limited 12-11078
Windturbine Holdings Limited 12-11079
AEID IT Holdings Limited 12-11080
Railinvest Holdings Limited 12-11081
Falcon Gas Storage Company, Inc. 12-11790

Arcapita Investment Holdings Limited 12-11077
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Jason G, Cchen
Associate

713.221.1418 Ofiice
800.404.3970 Fax

Jason.Cohen@bgllp.com

Bracewell & Giuliani LLP
711 Louisiana Street
Suite 2300

Houston, Texas
77002-2770

Arcapita Bank B.S.C.(c)

c/o GCG '

5151 Blazer Parkway, Suite A
Dublin, Ohio 43017

Re:  Tide Natural Gas Storage | LP and Tide Natural Gas Storage [I LP - Proofs of

Claim

Dear Arcapita Bank B.S.C.(¢):

Enclosed please find the following proofs of claim for filing with original signatures:

1. Proof of Claim of Tide Natural Gas Storage | LP against Arcapita Bank B.S.C.(c),

Case No. 12-11076.

2. Proof of Claim of Tide Natural Gas Storage II LP against Arcapita Bank B.S.C.(c),

Case No. 12-11076.

3. Proof of Claim of Tide Natural Gas Storage I LP against Falcon Gas Storage

Company, Inc., Case No. 12-11790.

4. Proof of Claim of Tide Natural Gas Storage II LP against Falcon Gas Storage

Company, Inc., Case No. 12-11790.

Additionally, enclosed are copies of the above listed proofs of claim to be file stamped and
returned to me as proof of receipt via the enclosed self-addressed stamped envelope.

Very truly yours,

Bracewell & Giuliani LLP

4‘2&/——

on G. Cohen

#4153116.1
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE:
~ . ‘ Chapter 11
ARCAPITA BANK B.S.C.(¢c), et al.,
Case No. 12-11076-shl

Debtors. Jointly Administered .

IN RE:
‘ ‘ Chapter 11
FALCON GAS STORAGE CO., INC. :

' Case No. 12-11790-shl
(Jointly Administered under
Case No. 12-11076)

Debtor.

ADDENDUM TO PROOFS OF CLAIM FILED BY TIDE NATURAL.
.- GAS STORAGE 1 LP AND TIDE NATURAL GAS STORAGE 11 LP

1. Claimant. Tide Natural Gas Storage | LP and Tide Natural Gas Storage II LP
(together, “Tide™) hereby ﬁlés this addendum (“Addendum™) to their proofs of claim (together,
“Claim”). This. Addendum and the attachments hereto are an integral part of Tide’s Claim and

are incorporated by reference into the Claim for all purposes.

2. Background of Claim. The Claim is based on the fraud, fraudulent inducement,
breach of warranty, breach of contract, and securities violations df Falcon‘Gas Storage Co., Inc.
and Arcapita Bank B.S.C.(c), as more specifically detailed in Tide’s Complaint filed in the
District Court for the Southern Dlistrict of New York, which initiated Case No. 10-CIV-5821 (the

“Complaint”) (as attached to the Claim).

3. Amount of Claim (further detailed in the Complaint). The Claim is made in the

amount of $120,000,000.00 plus interest, fees and costs.

#4045383.1
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4, M. Tide seeks all pre- and post-judgment interest related to the causes of
action asserted in the Complaint to which Tide is entitled under applicable law. Tide also seeks
all investment income earned upon the $70,000,000.00 currently in escrow.

5. Fees and Costs. Tide seeks its reasonable and necessary attorneys’ fees and all

court costs, as detailed in the Complaint.

6. Supporting Documents. The Claim is based upon the actions detailed in the
Complaint.

7. Judgment. No judgment has been rendered on the Claim.

8. Credits. The amount of all prepetition payments and credits on the Claim have
been credited and deducted for the purposes of making this Claim. Furthermore, Tide deposited
$70,000,000.00 of the purchase price for the sale of NorTex Gas Storage Company, LLC into
Escrow with HSBC Bank USA, N.A. as escrow agent. These funds remain in escrow and,
because the Debtor has perpetrated a fraud upon Tide, as detailed in the Complaint, these funds
remain the property of Tide. Upon return of the $70,000,000.00, Tide will provide a credit of
$70,000,000.00 against its Claim.

9. Notices. All notices to PPL concerning this Claim should be sent to:

~ Tide Natural Gas Storage I LP

Tide Natural Gas Storage II LP

c/o Alinda Capital Partners LLC

150 East 58th St.

New York, NY 10155

Attn; General Counsel
Copies of all notices to Tide concerning this Claim should be sent to:

Bracewell & Giuliani LLP -

711 Louisiana Street

Suite 2300

Houston, Texas 77002
Attn: Trey Wood

#4045383.1
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713.223.2300

10.  Protective Filing/Amendments. This Claim is filed under compulsion of the bar

date established in this case, and is filed to protect Tide from forfeiture of its claims. The
execution apd filing of this Claim are not (i) a waiver or release of any of Tide’s rights against
any entity or person liable fm: all or part of the Claim, (ii) a consent by Tide to the jurisdiction of
this Court with respect to any proceeding commenced in this case against or otherwise involving
Tide, (iii) a w'aiv'er of the right to withdraw the reference with respect to the subject matter of the
Claim, any objection or other proceeding commenced with respect thereto or any other
proceeding commenced in this case against or otherwise involving Tide, (iv) an election of
remedy that waives or otherwise affects any other remedy, or (v) a waiver or release of any of
Tide’s rights against any third party.

11. Reservation of Rights. Tide expressly reserve its rights to (i) amend or

supplement this Claim in any respect, (ii) file additional proofs of claim for claims not covered
by this proof of claim, (iii) seek relief from the automatic stay to pursue Tide’s Complaint
currently pending in the District Court for the Southern District of New York, and (iv) seek
withdrawal of the reference with regard to any complaint filed in the Bankruptcy Court for the
Southern District of New York, in-cluding, but not limited to, the complaint filed by the Hopper

Parties, which initiated Adversary Proceeding No. 12-0162.

#4045383.1
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Case 1:10-cv-05821-KMW .Document 1  Filed 08/02/10 Page 1 of 26

. UNITED STATES DISTRICT COUWE=* . _ ,
SOUTHERN DISTRICT OF NEW YORK E. @ @W | 5 % 2 E‘ :
TIDE NATURAL GAS STORAGE, | ‘ ~
LP and TIDE NATURAL GAS STORAGE | ~ ECF CASE |
1L, LP, ‘

Plaintiffs, Civil Action No.

v,

FALCON GAS STORAGE COMPANY,
INC.; ARCAPITA BANK BS.C,;
ARCAPITA, INC.; and HSBC BANK
USA, NATIONAL ASSOCIATION,

Defendants.

Plaintiffs TIDE NATURAL GAS STORAGE i, LP and TIDE NATURAL GAS
STORAGI;I I, LP (tdgether, "Plaintiffs") for thclr Complaint agaihsi Dcfenciants FALCON GAS
STORAGE COMPANY, INC., ARCAPITA BANK B.S.C, ARCAPITA, INC,, and nominal
defendant HSBC BANK USA, NATIONAL ASSOCIATION ("HSBC") (cdllectively, ‘
"Defendants") allege as follows:

JURISDICTION AND VENUE'

1. ThlS Court has subject matter jurisdiction because éertqin claims asserted herein .
arise under § 10 of the Securities Exchange Act of 1934 (the "Act") (15 'U.S.C. §78jtb)).
Jurisdiction is conferred by § 27 of the Act (15 U.S.C. § 78aa). This Court has supplemental
jurisdiction over all state law and other claims asserted herein pursuant to 28 U.S.C. § 1367.

2. This Court has personal jurisdiction over all parties to this. action because all
parties do business within the Staté of New York as the term "doing business” is @derstood in
law, have the requisite "minimum contacts" with the State of New York as the term "minim_ﬁm
contacts" is underétood’ in law, have purlpOSefully availed Themsel%les_lof theip'rotections and

benefits of the laws of the State of New York as required to establish in personam jurisdiction, or

HOUSTON\2406237.14



12-11076-shl Doc 1109 Filed 05/16/13 Entered 05/16/13 17:06:16 Main Document

1

Pg 116 of 246 _
Case 1:10-cv-05821-KMW Document 1 Filed 08/02/10 Page 2 of 26

have expressly consented to the jurisdiction of this Court and of the.Courts o.f the State of New
York. This Courts exercise of personal jurisdiction over all 'Defendants will not offend
traditional notjons of fair play and substantial justice.

3, Venue 1s proper in this district pursuant to § 27 of the Act (15 U.S.C. § 78aa)
because Defendants transact business in this district. Venue is also authorized in this district
under 28 U.S8.C. § 1391(a)(2) because a substantial part of the events or omissions giving rise to
Plaintiffs' claims occurred in this district. Venue is also proper in this district by agreement of |
the parties.

. PARTIES

4. Plaintiff TIDE NATURAL GAS STORAGE 1, LP js formerly known as Alinda
Natural Gas Storage I, LP, and ‘here_after, together with Tide Natuyal Gas Storage 11, LP
(formerly Alinda Natural Gas Storage 11, LP), s_ha]l be referred to as "Plainfiffs." Tide Natural

| Gas Storage 1, LP is now and at-all relevant times has been a limited partnefship organizéd and
existing under the laws of the State of Delaware.

5. Plaintiff TIDE NATURAL GAS STORAGE II, LP is formerly known as Alinda
Natural Gas Storage II, LP,‘ and hereafter, together with Tide Natural Gas Storage I, LP
(formerly Alinda Natural Gas-Storage 1, LP), shall b? referred to as "Plaintiffs." Tide Natural
Gas Stora.ge I, LP is now and at all relevant times has been a limited partnership organized and
existing under th_e laws of the State of Delaware.

6.I Defen_daﬁt FALCON GAS STORAGE COMPANY, INC. (hereafter, "Falcon") is
a corporation organized and ekisting under the laws of the State of Delaware, with its principal

' placé of business located in Atlanta, Georgia. Pursuant to Section 11.1 of the Purchase

Agreement by and between Falcon and Plaintiffs, Falcon may be served with process via U.S.

HOUSTONC406237.14 -2-
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certified mall c/o Arcapita, at 75 Fourteenth Street, 24th Floor, Atlanta, Georgia, 30309, with a
copy to Raymond E. Baltz, King & Spalding, 1180 Peachtree Street, Atlanta, Georgia, 30309,

7. Defendant ARCAPITA BANK B.S.C. (hereafter, together with Arcapita, Inc.,
"Arcapita") is a joint stock corﬁpany incorporated in the Kingdom of Bahrain. Its prinéipal place
of business in the United States is 75 Fourteenth Street, 24th Floo‘r, Atlanta, Georgia, 30309,
Pursuant to Sectio'n 3.4 of the Guaranty Agréemcnt between Arcapita Bank B.S.C. and Plaintiffs,
Arcapita Bank B.S.C. may be served with process via U.S. certified mail, ¢/o Arcapita Inc., at 75
Fourteenth Street, 24th Floor, Atlanta, Georgia, 30309, attention Briaﬁ R. McCabe, with a cc.)py
to Raymond E. Baltz, King & Spalding, lléO Peachtr'ee Street, A:tlanta, Georgia 30309.

8. Defendant ARCAPITA, INC. (hereaftcr, together with Arcapita Bank B.S.C,,
"Arcapita") is a corporanon orgamzed and existing under the laws of the State of Delaware, thh
1ts principal place of business located at 75 Fourteenth Street, 24th Floor, Atlanta Georgia
303009. Arcapita, Inc. does not have a registered agent for servi;:}e of process 'in the State of New
York. Arcapita, Inc. may be served with process pursuant to Federal Rule of Civil Procedure
4(h)(1)'by. delivering a copy to its registered agent, RL&F Service Corporation, One Rodney
Square, 10th Floor, Wilmington' Delaware 19801, .

9. Defendant HSBC BANK USA, NATIONAL ASSOCIAT]ON in its capacny as
£SCIOwW agent ("HSBC"), 1s a national bankmg association. HSBC's prmclpal place of busmess is
1800 Tysons Boulevard, Suite 50, McLean, Vlrglma 22102. HSBC may be served with process
pursuant to Federal Rule of Civil Procedure 4(h)(1) by delivering a copy to its registered agent,
Legal Processing, 12th Floor, One HSBC Center, Buffalo, New York 14203, HSBC‘is a nominal

defendant in this matter; it has been named solely because injunctive relief is sought with respect

HOUSTON\2406237.14 ‘ -3-
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to certain funds that are in HSBC's possession as escrow agent pursuant to an agreement between
the other parties.

FACTS

A, Overview of Case

10.  This lawsuit arises out of Falcon’s and its co‘ntroiiing affiliates’ misrepresentations
to Plaintiffs in connection with a half-billion dollar transaction for the sale of a neitural gas
stbragc bgsinesq, NorTex Gas Storage Company, LLC ("NorTex"). Plaintiffs purchaseci the
natural gas storage business on the strength of various maicria] representations anci warranties
from Falcon and its affiliates, including representati'cins abé)ut NorTex's business é.iid the value of
certain of NorTex's assets, in particular the amount of "pad gas';'in the natural gas storage
facilities, the operating costs associated with fuel consumption, and the source of hydrocarbons
éxtra(;,tcd "during operation of NorT eX's twci natural ' gas iiquid ("NGL") extraction plants.
Plaintiffs have recently discovered not only that 'those.'reprcsentations and warranties were false,
_but that both Falcon and its coifitrollipg affiliates had aéiuél knowledgc" of the failsiiy at the time
Plaintif;fs agreed to purchase NorTex. ' |
1L The difference in vaiuc between the ‘quantities of pa‘d gas as répresgnted and the
quantitics of pad gas actually prcs.ent éxceeds $30 million, and-the implications of this shortfall
anii the mechanisms by which the shortfall was created has an impact on the economics of
NorTex's gas storage. business that far exceeds that amount. Plaiiitiffs therefore bring this action
secking, alternatively, money damages for the economic harm they have suffered, disgoréement
of Falcon's unjust gains from the transaction, or rescission of the purchase and sale of NorTex.
In addition, because the transaction was the product of a fraud, and because Falcon's controlling
affiliates have demonstrated an intent to move certain proceeds from the purchase and sale

beyond the jurisdictional reach of this Court, Plaintiffs further seek injunctive relief preventing.

HOUSTON\2406237.14 4.
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Falcon or its affiliates from removing-certain escrowed proceeds of the sale from the escrow

account where those funds are currently held.

B. | Plaintiffs' P.llrchase Of NorTex

12. NorTex, formerly a subsidiary of Falcon, is in the business of storing and

processing natural gas in and from two underground gas storage facilities located in northern
- Texas, sometimes referred to as Ithe "Worsham-Steed Facility" and the “Hil]-_Lake Faci]ity,"
respectively, and collectively referred to as the "Storage Facilities."!

13. In .March 2010, Plaintiffs and Falcon entered into a Purchase Agreement (“the
Purchase Agreement") whereby Plaintiffs agreed to purchase all of Falcon's interest in NorTex.
Plaintiffs thereby acquired the entire gaé storage business of NorTex, including No}Tex's
ownership in the Worsham-Steed and ﬁil]-Lake entities and their respective ownership and
operation‘of the Worsham-Steed and Hill-Lake Facilities. The transaction clo\sed on April 1,
201 0; at that time, Plaintiffs paid Falcon a total of 4$515 miﬂién for NorTex.”

C. Defendants' Specific Representations To Plaintiffs

14, During the course of negotiations and due diligence, Falcon and its controlling
affiliate, Arcapita, provided Plamtlffs and their representatwes Wlth certain detailed and specific
financial information regardmg NorTex's operations and the value of the assets owned by

NorTex and the Worsham-Steed and Hill-Lake entities. Among that information were certain

! Specifically, NorTex owns all the interests in two sets of subsidiaries: (1) Worsham-
Steed GP, Inc. and Worsham-Steed Gas Storage, L.P. (together, "Worsham-Steed") and (2) Hill-
Lake GP, Inc. and Hill-Lake Gas Storage, L.P. (together, "Hill-Lake"). The Worsham-Steed and
Hill-Lake entities in turn own and: operate the two underground natural gas storage facilities and

~ related g)rocessmg facilities.

As noted below, $70 million of that purchase price was placed in escrow with Nominal
Defendant HSBC pursuant to a First Amendment to Purchase Agreement dated April 1, 2010
("the First Amendment") and an Escrow Agreement. That $70 million represents a material part

* of the consideration paid by Plaintiffs for the purchase of NorTex and is the subject of Plaintiffs’
claims for injunctive relief and alternative claims for money damages or rescission as set out in
more detail below.
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specific representations regarding the qua;m'ties and value of "pad gas" contained in. the
res.pective Storage Facilities, the operating costs associated with the consumption of fuel in the
operations of the respecti';fe Storage F e;cilities, and the source o-f hydrocarbons extracted during
| operation of NorTex's two NGL extraction plants.

15.  For example, Falcon and Arcapita provided ﬁnanc.ial statements and relnated
materials for fiscal year 2(5_07 through 2009 containing inventory value's'forb pad gas iﬁ the
Storage Facilities that, taken together, represented there was a combined historical inventory
value of $70,337,515 of pad gas in the two Storage Facilities as of March 31, 2009. Those
representations were corroborated.by a "management presentation” and supposed "pressure test
data” that Falcon and Arcapita provided Plaintiffs in Fe.bruary 2010, i.n the process of due
diligence for the purchase and sale of NorTex. Those docum:%nts represented that, based on
aétual pressure testing and enginee;ing analysis, there were 4 billion cubic feet (‘-'bcf") of pad gas
in the Hill-Lake Facility and 10 bef of pad gas in the Worsham-Steed Facility.

16.  In addition, in February 2010, in connection with due'diligcnce for the sale of
NorTex, Falcon and Arcapita provided Plaintiffs with financial statements for Falcon's and
NorTex's fiscal years from 2007 through 2009. In those financial statements, Falcon and
Ascapita éavc inaccurate information regarding operating expenses from fuel consumption in the
operation of the Storage Facilities. In connection with those financial statements, Fa}cqn and
Arcapita instead represented that the fuel consumption from operations was offset by a
phenomenon they described as "Btu enhancement”; essentially, they representied that native
hydrocarbons in the Storage Facilities were enhancing the heating value of -customer gas

sufficient to. offset the fuel consumed in operating the Storage Facilities. Falcon and Arcapita

HOUSTON\2406237. 14 -6-
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also represented that the extraction of NGLs from within the Storage Facilities had no effect on
the quantities of gas present in the Storage Facilities. |

'17.  In the financial statements and purported pressure testing data, Falcon and
Arcapita represented that they performed regular pressure tests and en gineering measurements of
the vol‘ume of pad gas in the Storage Facilities.

18.  The financial statements, management preseﬁtations, and purported pressure test
data were prepared by Falcon's representatives aéting within the course and scope of their.
employment by Falcon and, on information and belief, by representatives of Arcapita acting
within the course and scope of their employment by Arcapita.

19.  "Pad gas" is of fundamental importénce to the operation of a natural gas storage
facility. "Pad gas" is the base amount of gas necessary to maintain storage field pressure apd
deliverability c$f the customers' gas stored in the facility. Without suﬁlofent pad gas, the Storage
Facilities would be unable to withdraw and deliver customer gas at levels required for services
such as "firm storage service” ("FSS"), "load-following hourly balancing" ("LFHB"), and "park-
and-loan" ("PAL") agreements with customers. In ‘other words, the quan;city of pad gas in the
Storage Facilities is material information because, without sufficient pad gas in the Storage
Facilities, NorTex cannot meet its obligations to i.ts customers and .ca.nnot operate its gas storage
Business. Likewise, the information regarding fuel consumptidﬁ and the source of hydrocarbons
extracted ddring NGL facility operations is essential in accurately evaluating the economic value
of NorTex and the assets it owns and operates and, thus, material to any potential purchaser.

20 In the.Purchase Agreement, Falcon expressly represented andAwarranted that
"each balance sheet incluc_ied in the Financial Statements (including the related notes and

schedules) has been prepared in accordance with GAAP and fairly presents in all material
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respects the consolidated financial position of the Company and its Subsidiaries as of the date of
each such balance sheet . . . ."

21. Alslo in the Purchase Agreement, Falcon represented that neither NorTex nor its
subsi_diariés have experienced a "Material Adverse Effect . . . or other disposition of any material
.assets" since March 31, 20009.

22, | In addition, in the course of due diligence, Plaizltiffs inquired of Falcon regard‘ing
why Falcon's records did not show any change in value over time for the pad gas present in the
Storage Facilities, and why there was no entry in the records for the cost; expense, or
consumption of fuel consumed in the process of extracting natural gas liquids from the gas stored
in the facilities. Falcon and Arcapita responded by referring Plaintiffs to a January 2010
memorandum with a subject of "NGL Material Balance & Shrink," a Microsoft Excel file, and a
February 2010 "Material Balance" presentation which Falcon and Arcapita had caused to be

"provided in the due diligence "data room" and made available to Plaintiffs. That "Material
Ealance" presentation and the other associated information represented, in-summéry, that the
consumption of pad gas as fuel in the storage and processing of gas contained in ti]e Storage
Facilities was offset by a phenomenon they described as "Btu enhancement.” This in'lformation
also represented that the‘ source of hydrocarbons produced dur-ing‘NGL extractién facility
operations-was native fluids contained in the Storage Facilities, and not pad gas or customrcr gas
being injected from gas pipelines for storage and later withdrawal. |

23.  Falcon and Arcapita made the foregoing representations in the course of due
diligence regarding the sale of NorTex because they knew that potential buyers such as Plaintiffs
would require information about the quantities and values of pad gas in the Storage Facilities, the

source of compressor fuel and associated operating expense, and the source of hydrocarbons
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produced during NGL extraction facility. op;erations as material components in evaluating the gas
storage assets and operations. Further, Falcon and Arcapita made these representations
specifically in response to inquiries from Plaintiffs regarding the quantities of pad gas, the
consumption of compressor fue-l, and the extraction of hydrocarbons as NGLs, each as reflected
in Falcon's records, knowing that Plaj;ftiffs would rely on the information provided. Falcon and
Arcapita made these representations intending that Plaintiffs would rely on them in proceeding
with the purchase of NorTex.

24. Between March 15, 2010 and April 1, 2’0‘10, in reasonable reliance on these
representations from Falcon and Arcapita regarding pad gas quantities, compressor fuel
consumption, and the source of hydrocarbons produced during NGL extraction facility
operations, Plaintiffs entered into the Purchase Agreement, tﬁc'First Amendment, and the -
Escrow Agreement, and proceeded to close the purchase and sale of NorTex and pay over half a

billion doliars to Falcon, including the $70 million escrow fund.

D. Defendants'A Migrepresentétions :

25. In 01;" around May 2010, after closing the purchase. of NorTex, Plaintiffs conducted
a shut-in pressure test on the Hill-Lake Facility. A proper engineering analysis of the results of
Plaintiffs' test indicated al.shortfalj of both NorTex's pad gas as well as customer gas,’ totaling
approximétely 4~bcf‘at the Hill-Lake Facility alone. Further investigatioln has indicatéd a likely
shortfall of 6 bef or moreb between the two Storaée Fapilitieé combine&.

26. Since that time, Plaintiffs have been engaged in rigofous investigatidn info the
root causes for the shortfalls in pad gas and cﬁstomer gas. Plaintiffs have di§cove'red that the

shortfalls are the result of a number of shoddy and fraudulent practices by Falcon during its

3 "Customer gas" is the amount of gas that customers have stored in the Storage Facilities
as part of ‘gas storage agreements with NorTex.
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ownership and operation of NorTex and the Storage Facilities over a period at least two years
preceding the closing of l;laintiffs' purchase of NorTex. The causes for the gas shortfalls are
: disfurbin_g a1l1d indicative of gross neglect, if not outright deceptiéﬁ, on the part of Falcon and
Arcapita. |
| 27. For example, Plaintiffs have learned that, dﬁring its operation of NorTex and the
Storage Facilities, Falcon failed to properly account for and record fuel usage i;] compression of
+ gas in the Storage Facilities, and tbat cénsumption of fuel in the compression dperations actually
drew upon and depleted the quantities of gas within the Storage Facilities to a degree that was
not offset by Falcon's represented "Btu enhancement" theo'.ry. In reality, at the Hill-Lake Facility
alone, fuel consumption represents over $3 million in annual operating expenses that were -
completely omitted from the ﬁnancial statements Falcon and Arcapita provided to Plaintiffs. At
the Worsham-Steed Facility, the figure is over $'4 million annually. The combined economic
impact of the omitted operating expenses associated with fuel consumed in the compression
operations at the Hill-Lake and Worsham-Steed Facilities is over $40 million. This omitted
financial data represents material information which Falc;on and Aréapita knew and had a duty to
disclose to P_laintiffs, and which would have significantly reduced the eéonc;mic value Plaintiffs

attributed to NorTex's business.
28.  Further, Plaintiffs have discovered that the suppos:ed "pressure test" data Falcon -
-and Arcapita j)r(;vidcd in due diligence was not actual prf:.ssurc testing an;i engineering analysis
©as represented. Rather, the documents reflected mere "in-and-out" calculations derived from old,

inaccurate baseline assumptions regarding "startin uantities" of pad gas in the two Storage
plions reg g g q pad g g

Facilities and relied on inaccurate or incomplete in-and-out flows.
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29.  Plaintiffs have also discovered that Falcon did ngt properly monitor, record, or
analyie the volume or comﬁosition of gés‘ flows in and cut of the Storage Facilities and related
systems.

30.. Plaintiffs have also icamed that Falcon failed to properly calculate and account
for "shrinkage" resulting from the extraction of NGLs from the gas within the Storage Facilities.
"Shrinkage" refers to the amount of natural gas that is ttansformeci into liquid products such as
ethane, propane, and butane during processing of natural gas at NGI. extraction plants such as |
exist at both the Hill-Lake and Worsham-Steed Facilities. In addition, the gas flows associated
with NGL extraction operations were incorrectly portrayéd in a materially different way in the
Material Balance information provided to Plaintiffs by Falcon and Arcapita's representatives.

31.  Plaintiffs have also learned that, contrary to Falcon's and Arcapita's
representations in the 200;7, 2008, arlld 2009 financial statements and elsewhere, Falcon failed to
conduct regular and consistent shut-in pressure testing and related volumetric calculations and
measurements of the quantities of gas‘ within the SForagc Facilities, and failed to conduct
thorough and proper analyses of the results of those tests to ensure NorTex's ﬁnam;ial records .
were accurate.

32. Plaintiffs have discovcreci that both Falcon and Arcapita knew of these problems,
and therefore the falsity of the information, at the time they were making representations and |
warranties to Plaintiffs regarding NorTex's financial condition, the value and quantity of gas in
the Storage Facilities, the source and cost of compressor fuel, the source of and economic value
of hydrocarbons produced during NGL extraction facility operations, and the absence of

materially adverse changes or events in the company's operations and assets.

i
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33.  Specifically, in early 2009, NorTex management communicéted to Arcapita that
the Storage Facilities had "deliverability iSSl;eS" related to gas shortfalls. NorTex discussed with
Falcon and Arcapita the possiblé burchase of additional pad gas to make up for the shortfalls and
resolve the deliverability issues; Falcon and Arcapita'rejected the purchase of additional péd gas.
Instead, Falcon and Arcapita caused NorTex to enter into "park-and-loan” argangements that, in
essence, "bo/r'rov'ved" 1.5 bef of gas to aid with immediate deliverability problems. This
temporary "fix" concealed the depleted pad gas and did nothing to correct the inaccurate records,
flawed processes, and shoddy (;perations and rccé)rdkeeping that led to th;a overstatement of the -
quantities and values of the pad gas and customer gas to begin with, thereby perpetuating the
problem with the full knowledge of Falcon and Arcapita. _ Not surprising, none of that
iﬁformation was disclosed to Plaintiffs in the course o‘f negotiation and due diligence for its half-
billion-dollar purchase of NorTex.

' 34. Further, in or around October 2009, Falcon Iand, on information and belief,
Alrcapita, received a report from Platt, .Sparks & Associates that atternpted to correlate pressure
readings from the Hill-Lake Facility with gas inventories reported in Hill-Lakes' regulatory
filings. The information contained in the report made it cleal; that either the Hill-Lake Facility
invcntdry levels contained in the regulatory filings were inaccurate or that the Hill-Lake Facility
was losing gas.” Again, Falcon and Arcapita faiied to disclose that information to Plaintiffs in the
course of negotiation and due diligence for its half»Billion-dollar purchasé of NorTex,

35. Plaintiffs have also discovered sinéé closing the purcﬁase of NorTex that, in late
2009 and early 2010, Falcon management became aware that NorTex was encountering

additional deliverability issues due specifically to shortfails and depletion of pad gas. Once
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again, Falcon and Arcapita failed to disclose that information to Plaintiffs in the course of
negotiation and due diligence for its half—billion-dollar purchase of NorTex.

36.  This omitted financial data and other information represents material information
which'Falcon and Arcapita knew and had a duty to disclose to Plaintiffs, and which would have
signiﬁc;ant]y reduced the economic value Plaintiffs attributed to NorTex's business.

E. Damage To Plaintiffs

37. As a result of Falcon's and Arcapita's misrepresentations, Plaintiffs have
purchased and now own NorTex and its gas storage operations, but find themselves owning far
less than they bargained for and far less than what was represented. In the immediate term,
Plaintiffs (through NorTex) have been forced to mitigate further losses by implementing a
program to strategically and opporﬁlnistically purchase'approximatcly 4 bef of gas to make up
for the shortfall-in pad gas and customer gés at the Hill-Lake Facility and ensure continued-
compliance with customer contracts. At current market prices, the loss to Plaintiffs as a result of '
having to cover these gas shortfalls ié a.ppr,oximalely $20 million, and PlaiAntiffs believe in
reasonable probability the future costs to cover suoh.shoftfalls at the combined Storage Facilities
will exceed an additional $10 million.

38.  Further, as a result of Falcon's aqd Arcapita's misrepresentations regarding the
source and cost of fuel consumed in the cémprcssién of gas at the Storage Facilities, Plaintiffs
will incur additional, ﬁnbargained—for annual operating expenses that were completely omitted
from the financial statements Falcon and Arcapita provided to Plaintiffs. Specifically, at the
Hill-Lake Facility alone, fuel consumption represents over $3 million in annual operating
expenses, expenses that were omitted from the financial statements provided by Falcon and
Arcapita and relied upon by Plaintiffs. At the Worsham-Steed Facility, the ﬁgurc'islover $4

million annually, The undisclosed operating expenses associated with fuel consumed in the
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compression operations of the combined Storage Facilities have an econémic impact of over $40
million on the value of the assets Plaintiffs purchased.

39, Moreover, Plaintiffs havc'a]so sufﬁ;red significant economic losses in connection
with the extraction of NGLs from the gas in the Hill-Lake Facility and possibly the Worsham-
Steed F acility. It was represented to the Plaintiffs that NGLs extracted at the gas storage
facilities céme from native fluids contained in the Storage Facilities, and not pad gas or customef
gas being injected from gas pipelines for 'stora‘ge and later withdrawal. Plaintiffs have
determined that a rsigniﬁcant portion of the NGLs extracted ﬁ'om the Hill-Lake Facility,
primarily ethane, actually corﬁé from customer gas being injected for storage. Economic losses
to the Plaintiffs include the cost of customer gas sﬁﬁnkaée that has not been reflected on the
income statement;‘severance and royaltie§ baid on NGLs co.ﬁxin‘g from that shrinkage; and
unattractive reviged economics for co.minued extraction plant operatjon, For the Hill-Lake NGL
éxtraction plant alone, economic valye will be reduced by over $3 million just due to customer
gas shrinkage. If the combined impact of shrinkage and unaccounted for compressor fuel use
renders the NGL extraction plant uneconomic to operate, the total reduction in economic va'lue
will be o;fer $15 million. The Worsham-Steed NGL extraction plant could have similar, or even
higher 'r‘eductions in economic value. |

40.  Inshort, Plaintiffs have been deceived into spending over a half;billion dollars for
NorTex and materially defrauded and harmed as a direct result of Falcon's and Arcapita's
misrepresentations and material omi.ssions of facts regatding NorTex's assets and operations.

FIRST CAUSE OF ACTION

(Fraud/Fraudulent Inducement)
41.  Plaintiffs hereby re-allege and incorporate by reference the allegations and facts

contained in the foregoing paragraphs,
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4é. During the course of‘negotiations }?etween Plaintiffs and Falcon, Falcon and its
conrrolli'ng affihate, Arcapita, made specific, material representations regarding NorTex's
operations and the quantities aﬁd value of pad gas contained in the Storage Facilitiés owned by
NorTex. Falcon and Arcapita knew that such information would be essential in valuing

- NorTex's gas storage assets and operations because pad gas is o_f fundamental importance to the '
operation of a natural gas storage facility, and because the information regarding the costs
associated vﬁth NorTex's operations materially impacts the value of NorTex and its assets.

43, Falcon and Arcapita made the above representations during Plaintiffs' evaluation
of and due diligence regarding the purchase of NorTex and in'response to specific inquiries from
Plaintiffs regarding the quantities of pad gas and consumption of compressor fuel reflected in
I;‘élcon's records, intending and knowing that Plaintiffs would rely on the information provided.
Plaintiffs did, in fact, reasonably rely on the representations from Falcon and Arcapita regarding
pad gas, certain opera‘tional costs, and the source of hydrocarbons- extracted in the operation of
NorTex's NGL business, and were induced to enter intq the Pu?ohas'e Agreement, the First
Amendment, and the Escrow Agreement on the basis of these representations,

44.  Falcon and Arcapita’s representations regarding NorTex's operations and the
quantities and value of the pad gas contained in the Storage Facilities were false. Prelim'iriary
results indicate a shortfall of approximately 4 bef of gas at the Hill-Lake Facility alone and likely
6 bef or more at the two Storage Facilities combined. Further, Plaintiffs have discovered
material, undisclosed information regardiné ﬁm} consumption and NorTex's NGL operations that
significantly affect the value of NorTex and its assets.

45.  Both Falcon and Arcapita knew of the gas shortfall and its foot causes as early as 7

" 2008, well before the execution and negotiationl of the Purchase Agréement. Falcon and
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Arcapita had a duty to provide accurate information regarding NorTex's operations and the
quantities and value of pad gas contained in the Storage Facilitics——-—inforrr;ation that directly
correlated to the value attached to those Storage"Facilities——and to disclose the 'fact'that‘ the
Storage Facilities were experiencing gas shortfalls as early as 2008,

46,  Falcon and Arcapita's failur;a to provide accurate information deceived Plaintiffs
into agreeing to contractual termsA that they woula not have otherwise agreed to had they been
provided the true facts. Section 10.7 and Section 4:26 of the Purchase Agreement, and any other
purported waivers of rights and claims‘, a're invalid because they are a product of the fraud
perpetrated upon Plaintiffs.

47, Thus, Falcon and Arcapita made certain material misrepresentations of existing
facts which were false or omissions of material facts which it had a duty to disclose; Falcon and
.Arcapita either knew the misrepresentations ‘were false or wére reckless with respect to their
falsity; the misrepresentations or omission were made for .thc purpose of inducing Plaintiffs to
rély upon them; Plaintiffs did justifiably and reasonably rely on the misrepresentations and -
omissions; and Plaintiffs lhavc been injured as al result of the material misrepresentations or
omissions. |

48.  As a natural and probable result of, or as a proximate result of, the fraudulent
conduct of Falcon a:'1d Arcapita, Plaintiffs were induced to enter into a transaction and h.avé
suffcred economic darﬁages. Plaiﬁtiffs thereforc,\ pursuant to tﬁis fraud claim, seek démages,
including attorneys' fees, plﬁs~ all .prejudgrnené' and post-judgment interest allowed by law.
Further, and in the altemaﬁve, Plaintiffs seek disgorgement from Falcon and Arcapita of any

monies obtained from Plaintiffs as a result of the fraud. Further, and in the alternative; Plaintiffs
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seek rescission of the Purchase Agreement, the First Amendment, and the Escrow Agreement,
and ask this Court to return the parties to their earlier positions as if no Agreement had existed,

SECOND CAUSE OF ACTION

(Breach of E;(presé Wa;ranty)

49.  Plaintiffs hereby re-allege and incorporate by referepce the facts and allegations
contained in the foregoing péragraphs.

'50.  Falcon made certain express warranties and rci)rcscntations in connection with the
Agreement.

51.  In Section 4.9 of the Purchase Agreement, Falcon represented that "each balance
sheet included in the Financial Statements (including the related ﬁotes and schedules) has been
prepared in accordance with GAAP and fairly presents in.all material respects the consolidated
‘financial position of the Company and its Subsidiaries as of the date of each such balance
sheet...." Inlight of the representations in Falcon’s financial statements regarding the vatue of
the pad gas iﬁ the Storage Facilities, the operating expenses (or purported lack thereof) related to
oberation of the Storage Facilities, and the fact that there was a material shortfail of pad gas f;md
customer gas in the Storage Facilities, the representations and warranties in Section 4.9 of the
Purchase Agreement proved to be false; Falcon (and through it, Arcapita) breached this
representation and \-Marrénty and as a result Plaintiffs have suffered actual economic harm.

52.  In Section 4.11 of the Purchase Agreement, Falcon represented that neither
NerTex nor its subsidiaries have experienced a "Material Adverse Effect...or othér disposition
of any material assets" since March 31, 2009. In light of the quantities and value of the pad gas
in issue, and in light of the fact that é significant portion of the shortfall in pad gas and customer
gas occurred between March 31, 2009 and March 31, 2010, there clearly has been a "Material

Adverse Effect” and/o; a "disposition of material assets” after March 31, 2009. Thus, the
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representations and warranties in Section 4.11 of the Purchase Agreement proved to be false;
Falcon (and through it, Arcapita) breached this representation and warranty; and, as a result,
Plaintiffs have suffered actual economic harm.

53.  As detailed above, Falcon breached each of thé foregoing express warranties and
representations contained in the Purchase Agreement. Falcon ﬁade an assurance of the existence
of a material fact upon which Piaintiffs rehed; the assurance was false; and Plaintiffs were

- injured as a result of the breach of warranty. Section 10.1 of the Purchase Agreement expressly
entitles Plaintiffs to indemnification for damages, including attorneys' fées, arising out of or
relating to breach or inaccuracy of any representation ot warranty made by Falcon. Arcapita
absolutely, unconditionally, and irrevocably guaranteed any payment obligatioﬁs under Section
10 of the Purchase Agrecmenf, including Section 10.1, pursuant to the April 1, 2010 Guaranty
Agreement between Arr;apita and Plaintiffs.

54.  As a natural and probable result of, or as a proximate result of, the breach of
warranty by Falcon, Plaintiffs have suffered e.conoﬁic damages. Plaintiffs therefore, pursuant to
this breach of express warranty claim, séek damages, including attorneys' fees, plus all
prejudgment and post-judgment interest allowed by aw. |

THIRD CAUSE OF ACTION

(B;reach of Contract) 7
55.  Plaintiffs hereby re-allege and incorporate by reference the facts and allegations
contained in the foregoing paragraphs. |
56.  Pursuant to the Purchase Agreement and the First Amendment, Falcian agreed to
c_leliver assets that colntained specific quar}tities of pad gas and exhibited specific operational
. characteristics. Plaintiffs, in exchange, agreed to pay the purchase price. Although Plaintiffs

fulfilled their duties under the Purchase Agreement and Second Amendment, Falcon materially
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“

breached the contract because, in actuality, the assets that it sold contained less pad gas than it
represented and was contemplated by the agrleement of the parties. Further, the fuel consumption
of the Storage Facilities' compressors and the resulting depletion of storeci gas in the Storage
Facilities is far greater than Plaintiffs bargained and paid for based on Falcon's and Arcapita's
misrepresentations. Moreover, the source of hydrocarbons extracted during the operation of the
Storage Facilities' NGL extraction facilities was misrepresented. The cost of this stored gas
"'shrinkage," combined with NGL extraction plant 'fuel use is so significant as to potentially
render NGL extraction plant operations economically non-viable. . ‘

57. Thus, a ‘valid contract existed between Plaintiffs and Falcon; Plaintiffs performed
as required by f;hc teﬁns of the contract; Falcon materially breached the contract; and Plaintiffs
have incurred damages as a result 0f“ Falcon's breach.

58. Asa nétural and probable result of, or as a proximate result of, thc;, breach of
contract by Falcon, Plaintiffs have suffered economic damages. Plaintiffs thc>refore, pursuant to

~ this breach of contract claim, seck damages, including attorneys' fecs; plus all prejudgment and’
post-judgment interest allowed by law.
FOURTH CAUSE OF ACTION
(Violations of § 10 and Rule 10b-5 of the Securities Exchange Act of 1934)

59.  Plaintiffs hereby re-allege and incorpdrate by reference the fac'?s and aliegations
contained in the foregoing paragraphs.

60.  The ownership interests and units of NorTex and/or its subsidiarieg thaf Plaintiffs
purchased under the Purphase Agreement were "securities” within the meaning of the Act. In
connectibn witH the sale of all outstanding ownership interests and units of NorTex to Plaintiffs,
Falcon and Arcapita, sellers of those securities, made several material misstatements or

omissions to Plaintiffs.
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61.  For example, Falcon and Arcapita provided financial statements and.rclated
materials for fiscal year 2007 through 2009 containéng inventory values and historical cost
assumptions for pad gas iq the Stm:age Facilities that, taken together, represented. there was a
combined 14 bef of pad gas in the two Stcl)ragc Facilities as of March 31, 2009. Thosc
representations were corroborated by a "management presentation" and supposed "pressure test
,data" that Falcon and Arcapita provided Plaintiffs in February 2010, in the pro.cess of due
diligence for the purchase and sale of NorTex. Those do_cu%ncnts also represe:nt'ed that, based on
actu.al pressure testing and engineering analysis, there was 14 bef of pad gas in the two Storage
Facilities.

62. In addition, in F.e:lv)ruary 2010, in connection with due diligence for the sale of
NorTex, Falcon and Arcapita provided Plaintiffs with financial statements for Falcon's and .
NorTex's fiscal years from 2007 throﬁgh 2009. Thosé financial statements, in oonjunction with
~ other data Falcon and Arcapita provided, indicated that there were no operating costs associated

with the compressor fuel utilized in the operation éf the Hill—Lake and Worsham-Steed Facilities.
In support of their conclusions regarding the purported lack of opcrating expenses, Falcon and
Arcapita represented that the fuel consumption from operations was offset by a phenomenon
they described as "Btu enhancement"; es;entially, they represented that native hydrocarbons in
the Storage Facilities were enhancing the heating value of cu;tomer'gas sufficient to offset the
fuel consumed in operating the Storage Facilities. |
63. F urth.er,.F alcoﬁ and Afcapita reprcgentcd that the extraction of NGLs from the gas

within the Storage Facilities had no affect on .the quantities of gas present in the Storage

Facilities.
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64. In the financial statements and purported pressure testing data, Falcon and
Arcapita represented that they performed regular pressure tests and engineering meas&ements of
the volume of pad gas in the Storage Facilities.

'65.  The financial statements, management presentations, and'éurponed pressure test

. data were prepared by Falcon's representatives acting within the course and scope of their

employment by Falcon, and, on information and Belief, by representatives of Arcapita acting
within the course and sco'p-elof their émployment by Arcapita.

66.  Further, Falcoul represented in the Purchase Agreement that: (1) "each balance
sheet included in the Financial Statements (including the related notes and schedules) has been
prepared in accordance with GAAP and fairly presents in all material réspects the consolidated
financial position of the Company and its Subsidiaries as of the date of each such balance sheet";
and (2) that neither NorTex nor its subsidiarieshave experienced a "Material Adverse

. Effect ... or other disposition of any material assets" since March 31, 2009. Considering the
fact that the Storage Facilities are missing more than 6 billion cubic feetvof gas, the falsity of
these representations is evident, as is the inaccuracy of the representations contained in the
financial statements and related dOcume:nts indicating that there was a combined 14 bef of pad
.gas in the two Storage Facilities as of March 31, 2009.

67.  Falcon and Arcapita made material misstatements and omissions in the context of
P]aintiffs' due diligence regarding the purchase of NorTex, intending that Plaintiffs refy upon the
information provided. In addition to the mié'statements and omissions regarding the quantities
and values of pad gas, Plaintiffs have learned 'Fhat, during its operation of NorTex and the
Storage Facilities, Falcon failed to properly account for and record fuel usage in compression of

gas in the Storage Facilities, and that consumption of fuel in the compression operations actually
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drew upon and depleted the quantities of gas within the Storage Facilities to a degree that was
not offset by F alcbn‘s represented "Btu enh anéemeﬁt" theory.

68.  Further, Plaintiffs have discovered that the supposed "pressure test" data Falcon

_and Arcapita provided in due di]igence was not actual pressure testing and enginee'ring analysis
as represented. Rather, the dqcume{lts reflected mere "in-and-out" calculations derivved from old,
inac;:urate baseline assumptions regarciing' "starting -quan_titic_s" of pad ;gas iﬁ the two Storage
Pacilities. |

69. Plaintiffs have also discovered that, contrary to- assertions m the financial
statements and related data, Faicon did not properly monitor, record, or analyze the volume or
composition of gas flows in and out of the Storage Facilities and related systems.

| 70.  Plaintiffs have also Jearned that Falcon inoorréctly'representeci gas flows, and
failed to make proper or adequate oalculétions or records of ‘s‘hririka‘ge resulting from the
extraction of NGLs from the gas within the étorage facilities, resulting m a material -
misstatement or omission.

71. . Plaintiffs ha‘ve also learned that, contrary to Falcon's and. Arcapita's
representations in the 2007,-2008, ana 2009 ﬁﬁancia] st:atements' and elsewhere, Falcon failed to
cénduct ‘reglul’ar and consistent shut-in pressure testing and related volumetric calculations and
measurements of the quantities of gas within the Storage Facilities, and failed to éonduct
thorough ‘and proper analyses of the resulfs of those tests to ensure NorTex's ﬁr;aﬁci’al records
were accurate. These fatlures occurred during a period when deliverability problems indicated a
critical need to perform these tests, calculations, and ﬁeasdrements and to properly analy'zeand

report the results. ' ‘ '
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72. Plaintiffs have discovered that both Falcon and Arcapita knew of these problems;
and therefore the falsity of the information, at the time they were making represeptations and
warranties to Plaintiffs regarding NorTex's financial condition, the value and quantity of gas in
the Storage Facilities, and the absence of materially adverse changes or events in the comp;my's
operations and assets.

73, These material misstatements and omissions have caused Plaintiffs ;conomic loss.
As'a result of Falcqn’s and Arcapita's misrepresentations, Plaintiffs (through NorTex) have been
forced to mitigate further losses by implementing a program to s“tr_ategically and opportunistically
purchase approximately 4 bef of gas to make up for the shortfall in pad gas and customer gas at
the Hill-Lake Facility and ensure ongoing compiiance with customer contracts. At current,
market prices, the loss to Plaintiffs as a result of hav_ing to  cover these gas. shortfalls is
approximately $20 million, and Plaintiffs believe in reasonable probability the future costs to
cover such shortfalls at the combined Storage Facilities will exceed an additional $10 million. 4
Further, as a result of Falcon's and Arcapita's misrepréscntations regarding the source and cost of
fuel consumed in the compression of gas in the Storage Facilities, Plaintiffs will incur additional,
unbargained~f0r‘ annual operat.ing expensesl that were completely omitted from the financial
statements Falcon and Arcapita provided to Plaintiffs: The undisclosed operating expenses .
associated with fuel consumed in the compression operations of the combined Storage Facilitics

~ have an economic impact of over $40 million on the value of the assets Plaintiffs purchaséd.
Likewise, the undisclosed practice of extracting.NGLs from stored gas rather than from native
hydrocarbons present in the Storage Facilities has a material, adverse economic impact on the
value of NorTex's NGL extraction Business. Had the truth been revealed regarding the quantities

and values of pad gas contained in the Storage Facilities, the o perating costs associated with fuel
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compression, and the impact of shrinkage on NorTex's NGL extraction operations, Plaintiffs
would not have agreed to the purchase price ultimately reflected in the Purchase Agreement.

74. Thus, Falcon and Arcapita, sellers of securities, made material misstatements or
omissions in connection with the sale of securities to Plaintiffs; Falcon and Arcapita knew the .
misstatements Or omissions were false; Plaintiffs relied on the material misstatements or
omissions; P]aintiffs suffered economic loss because of the material misstaternents or omissions;
and there is a ca_tusﬁl connection between thé material misstatements or omissions and Plaintiffs'
.economic {oss.

75. As a natural and probable result of, or as a proximate result of, violations of § 10
of the Act and Rule 10b-5, PIaintiffs have suffered economic damages. Plaintiffs therefore,

| pursuant to this claim under § 10 ot the Act and Rule 10b-5, seek damages, including attorneys'
-fees, plus all prejudgment and post-judgment interest allowed by law.

FIFTH CAUSE OF ACTION

(Request for Injunctive Relief)

76.  Plaintiffs hereby re-allege and incorporate by reference the facts and allegations
contained in the foregoing paragraphs.

77. On April 1, 2010, Plaintiffs and Defendants Falcon and HSBC entered into an
Escrow Agreement in connection with the purchase by Plaintiffs of all of t'he issued and
outstanding interests in NorTex. Pursuant to the terms of the Escrow Agreement, Plaintiffs
deposited $70 million with HSBC; HSBC, in turn, agreed to deposit the funds in an account (the

- "Bserow Account").

78.  Plaintiffs seek the assistance of tht: equitable powers of thlisl Court to assure that

Defendants do not wrongfully collect an additiona) $70 million as a reward for their fraudulent

and wrongful conduct and transfer those fraudulently obtained funds beyond the reach of this
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Court and Plaintiffs. Falcon and Arcapita contend that they are entitled to the immedilate release
of the Escrow Account, and have stated their inteﬁt to pursue such release. Falcon and Arc:apita
claim that they are entitled to the $70 million currently held in the Escrow Account in connection
with fhe fraudulent sale of NorTex to Plaintiffs, a sale in" which Falcon and Arcapita
misrepresented the value of the Storage Facilities owned by NorTex in order to induce payment -
of the purchase price. Plaiﬁtiffs >have already paid over $500 million in exchange for assets
whose value Falcon and Arcapita materially misrepresented and that are worth substantially less
than the amount Plaintiffs were defrauded into paying. This Court must prevent the Falcon and
Arcapita Defendants from éollecting additional funds as an additional windfall for the fraud
perpetrated upon Plaintiffs.

| 79.  The release of the Escrow Account threatens immediate and irreparable harm to
Plaintiffs that cannot be remedied at law. Thus, Plaintiffs seek a permanent injunction
restraining Falcon‘ and HSBC from disbursing any funds from the Escrow Account, except
pursuant to the Expense Notices referenced in Section 3.7 of the Purchase Agreement. If this
Court does not enter a permanent injunction as specified above, Plaintiffs will be irreparably
damaged because the funds in the Egcrow Account will be 'immediately released to'Arcapita, a
Bahrain bank, and removed from the jurisdiction of this Court. Thus, Falcon and Arcapita will

| be effectively rewarded for their fraudulent and wrongful conduct and Plaintiffs will have no
recourse in connt;ction with éame.

WHEREFORE, Plaintiffs demand thatjucigtﬁen£ bé entered against Défendants for:
(a) actual d_a.rnages;

A (b) a permanent injunction;
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(c) in the alternative, disgorgement of any monies obtained from Plaintiffs as
a result of fraud;

(d) in the alternative, rescission of the Purchase Agreemeﬁt;

(e) reasonable and necessary attorneys' fees;. '

(f) court costs; and

(g) such o.ther and further rélief to which Plaintiffs are justly entitied.

Dated: New York, New York
August 2, 2010

BRACEWELL & GHULIANI

Mar¥in R G ahge (ML-1854)
Jeffrey . Wasserman (JW-9619)
1251 Avenue of the Americas
New York, New York 10020
(212) 508-6100 (1)
(212)508-6101 (f)
marvin.lange@bgllp.com
jeffrey. wasserman@bgllp.com

Attorneys for Plaintiffs
Of Counsel:

BRACEWELL & GIULIANI LLP

Stephen B. Crain (Texas State Bar No. 04994580
Douglas A. Daniels (Texas State Bar No. 00793579)
Linda R. Rovira (Texas State Bar No. 24064937)
711 Louisiana Street, Suite 2300

Houston, Texas 77002-2781

(713) 223-2300 (f)

(713)221-1212 ()

stephen.crain@bgllp.com -
douglas.daniels@bglip.com
linda.rovira@bgllp.com
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UNTTED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF NEW YORK.

PROOF OF CLAIM

Name of Debtor (Check Only One): Case No.

) . N 21107
Arcopiia Bank BS.C.(e) 1211076 8 “{;;‘5;“;1";‘;:,2;;5’“;‘%;“‘;2‘““ 1o
[} Ascepita lnvcslm?nt Huldi!:gs Limited 12-11077 [] Raitinvest Holdings Limited: 12-11081
[J Arcapita LT Holdings Limited 1211078 [] Felcon Gas Storage Company, Inc. 12-11790,

NOTE: Do not use this form to make a claim for an administrative expense that arises afier the bankruptcy filing. You may
filea request for payment of an adminisirative expense according to 11 U.S.C. § 503.

Name of Creditor (the person or other entity to whom the debtar owes money
ar property): Tide Natural Gas Storage I

Name and address where notices shouid be sent:
Bracewell & Giuliani LLP

711 Louisiana St.
Houston, TX. 77002
Attn: Trey Wood

Telephone number: { 7 13) 223-2300
Email Address: Trey.Wood@bgllp.com

[T Check this box 1o indicate that this
clair amends a previously filed
claim,

Court Claim Number:

(If known}

Filed on:

Name and address where payment should be sent (if different from above):
Tide Natural Gas Storage I LP .

c¢/o Alinda cCapital Partners LLC
150 East 58th St.
New York, NY 10155
Telepbone number: Attn: General Counsel

Emai] Address:

O Check this box ifyon are aware
that anyone else has fijed a proof of
claim relating to this ¢laim. Attach
copy of statement giving particulars.

Your Clajin is Scheduled As Follows:

If au amount is identificdabove, you have a claim
scheduled by one of the Debtors as shown. (This
scheduled amonnt of your cleim mey be an
amendment to a previously scheduled amount.)
If you agree with the amount and priority of your
claim as scheduled by the Debtor and you have
no other claim against the Deblor, you do not
need to file this proof of claim form, EXCEPT
AS FOLLOWS: If the amount shown is listed
as aay of DISPUTED, UNLIQUIDATED, or
CONTINGENT, a pmof of claim MUST be
filed in order fo reccive mny distribution in
respect of your claim. If you have already filed
a proof of ¢laim in accordance with the attached
instructions, you need not file again. .

FILED - 00296

1.  Amount of Claiim as of Date Case Filed: §

120,000,000.00 plus interest, fees and costs

Fallor part of the elaim {s secured, complete item 4.
If all or part of the claim is entitled ta prienity, complete item 5.

B Check this box if the claim includes interest or other charges in addition to the princips! amount of the claim. Attach a statement that jtemizes interest or charges.

SDNY
. ARCAPITA BANK B.S.C. (C)
12-11076 (SI1.)

2 Busls for Clalm: Fraud, Fraudulent Inducement, Breach of Warranty, Breach of Contract, Securities Violations
(See instruction #2) .
3. Lost four digits of any number by which creditor jdentifies debtor: 3a. Debtor may have scheduled 3b.  Uniform Claim Identifier {optional):

acconnt a§;

(See instruction #3a)

(See instruction #3b)

4. Secured Claim(Ses instruction #4)

atiach required redacted documents, and provide the requested information.

Check the appropriate box if the claim is secured by a Jien on property or 2 right of setoff,

Basis for perfection:

(when case was filed)

Amount of Secured Claim:

NaturedTloperty or right of setofl: [ Real Bstate 71 Motar Vehicle
g Escrow Funds Other

Describe: |_°
1}

Value of Property: § 70,000,000.00

Annuaf Interest Rate Yo D Fixed or a Variable

Amount Unsecured:

Ameount of arrearage and other charges, as of the time case was
filed, included in secured claim, if any:

§

gee attached addendum

§70.000,000.00 plus interest

$ 50,000,000.00

Amount of Claim Entltled to Priority under 11 U.S.C. § 507 (u). I any part of the claim falls into one of the following catepories, check the box specifying the

priorily and state the amonnt.
] Domestic support obligetions under a Wages, salaries, or commissions (up to O Contributions to an employee benefit .
11 US.C. § 507 (@)} 1)(A) or (2)(1)(B). $11,725%) earned within 180 days before plan— 11 US.C. § 507 (a)(5). Amount entitled to priority:
- the case was filed or the debtor’s business '
O Up to $2,600* of deposits toward ceased, whichever is earlier~ 11 U.S.C. Other — Specify applicable paragraph  $
purchase, lease, or rental of property § 507 (2)(4). of 11US.C.§507 (=) )
or services for personal, family, or ‘
household use — 11 US.C. § 507 (a) O Toxesor penalties owed to governmenta!
n. : units — 13 U.S.C. § 507 (a)(3).
*Amounts are subject to adjustment on 4/1/13 and every 3 years thereafter with respect fo cases commenced on or after the date of adjustment.
6.

Credits. The amount of all payments on this claim has been credited for the purpose of making this proof of claim. (See tnstruction #6)
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7. Documents: Attached are redacted copies of any documents that support thc claxm such as promissory notes, purchase orders, invoices, itemized statements of munning
accounts, contracts, judgments, mortgages, and security agreements. If the claim is secured, box 4 has been completed, and redacted copies of documents providing
evidence of perfection of a security interest are attached. (See instruction #7, and the definition of “redacted ")

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.

If the documents are not available, please explain:

8.  Signature: (See instruction #8) Check the appropriate box.

O 1ama guarantor, surety, indorser, or other

Ciam the creditor [X] I am the creditor’s authorized agent.
' codebtor. (See Bankmiptcy Rule 3005.)

(Attach copy of power of attorney, if any.)

[J 1am the trustee, of the debtor, or their
anthorized agent. (See Bankruptcy Rule 3004.)

I declare under penalty of pcwjury that the information provided in this claim is true and correct to the best of my knowledge, information, and reasonable belief.
. John Laxmi

Print Name:
Title: Secretary
Company: Tide Natural Gas Storage 'I LP TKLM {-“7"""" 3’/17/;,.“_,
Address and telephone number (if different from notice address above): (S:gnamre) (Date)
Telephone number: email:

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to S years, or both. 18U.8.C. §8 152 and 357 1. Mudified B10 (GCG) (12/11)
INSTRUCTIONS FOR PROOF OF CLAIM FORM .

The instructions and deﬁmlxons below are general explanations of the low.  In certain circumstances, such as bzmlauprcv cases not filed voluntarily by the Debtor,
exceptions 1o these general rules may apply The arlameyv Jor the Debtors and their court-appointed claims agent, GCG, are not authorized and are not praviding you with
any legal advice.

PLEASE SEND YOUR ORIGINAL, COMPLETED CLAIM FORM AS FOLLOWS: IF BY MAIL: ATTN: ARCAPITA BANK B.S.C.(c), C/0 GCG, PO. BOX 9881
DUBLIN, OHIO 43017-5781. IF BY HAND OR OVERNIGHT COURIER: ATTN: ARCAPITA BANK B.S.C.(c), C/O GCG, 5151 BLAZER PARK WAY, STE A,

DUBLIN, OH 43017. ANY PROOF OF CLAIM SUBMTTTED BY FACSIMILE OR EMATL WILLNOT BE ACCEPTED. .

THE GENERAL BAR DATE IN THESE CHAPTER 11 CASES IS AUGUST 30, 2012 AT 5:00 PM, (PREVAILING EASTERI;T TIME)
THE GOVERNMENTAL BAR DATE IN THESE CHAPTER 11 CASES IS SEPTEMBER 17, 2012 AT 5:00 .M. (PREVAILING EASTERN TIME)

Items to be completed in Proof of Claim form

Bankrupicy Court Information: .

All of these chapter 11 cases other than Falcon Gas Storage Company, Inc.' were
commenced on March 19, 2012. Falcon Gas Storage Company, Inc. filed its chapter
11 petition on April 30, 2012, You should select the Debtor against which you are
asserting your claim from the list provided.

A SEPARATE PROOF OF CLAIM FORM MUST BE FILED AGAINST EACH
DEBTOR,

Creditor’s Name and Address: X

Fill in the name of the person or entity asserting a claim and the name and address
of the person who should receive notices issued during the bankruptey case. Please
provide us with a valid email address. A separate space is provided for the payment
address if it differs from the notice address. The creditor has a continuing obligation
to keep the court informed of its cumrent address. See Federal Rule of Bankruptcy
Procedure (FRBP) 2002(g). .

1. Amount of Claim as of Date Case Filed:

State the total amount owed to the creditor on the date of the bankruptey filing. Follow
the instructions concerning whether Lo compleie items 4 and 5. Check the box if inter-
est or other charges are included in the claim.

2. Basis for Clalm:

State the type of debt or how it was incurred. Examples include goods sold, money
loaned, services performed, persomal injury/wrongful death, car loaq, mortgage note,
and credit card. If the claim is based on delivering health care goods or services, limit
the disclosure of the goods or services so as to avoid embarrassment or the disclosure
of confidential health care information. You may be required 1o provide additional
disclosure if an interested party objects to your claim.

3. Last Four Digits of Any Number by Which Creditor I1dentifies Debtor:
State only the last four digits of the Debtor’s account or other number used by the
creditor to identify the Debtor.

3a. Debtor May Have Scheduled Account As:

Report a change in the creditor’s name, a transferred claim, or any other information
that clarifies a difference between this proof of claim and the claim as scheduled by
the Debtor.

3b. Uniform Claira Identifier:
If you use a uniform cluim identifier, you may report it here. A uniform claim
ldcnuﬁcr is an opuonal 24—charac(cr identifier that certain targe creditors use to

.themselves.

4. Secured Claim:

Check whether the claim is fully or partially secured. Skip this section if the claim is
entirely unsecured. (See Definitions.) If the claim is secured, check the box for the
nature and value of property that secures the claim, attach copies of lien
documentation, and state, as of the date of the bankruptey filing, the annual interest rate
(and whether it is fixed or vuriable), and the amount past due on the claim.

5. Amount of Claim Entitled to Priority Under 11 U.S.C. § 507 (a):

If any portion of the claim falls into any category shown, check the appropriate box(es)
and state the amount entitled to priority. (See Definitions.) A clairo may be partly prior-
ity and partly non-priority. For example, in some of the calegories, the Jaw limits the
amount entitled to priority.

6. Credits:

An authorized signature on this proof of claim serves as an acknowledgment that
when calculating the amount of the claim, the crcdnur gave the Debtor credit for any
payments received toward the debt,

7. Documents:

Attach redacted copies of any documents that show the debt exists and a lien
secures the debt. You must also attach copies of documents that evidence perfection
of any security interest. You may also attach a summary in addition to the documents
FRBP 3001(c) and (d). If the claim is based on delivering health care|.
goods or services, lmit disclosing confidential health care information. Do not send
original documents, as attachments may be destroyed after scanning.

8. Date and Signature;

The individual completing this proof of claim must sign and date it. FRBP 9011 If
the claim is filed electronically, FRBP 5005¢a)(2) authorizes courts to establish local
rules specifying what constitutes a signature. If you sign this form, you declarc under
penalty of perjury that the information provided is true and correct to the best of your
knowledge, information, and reasonable belief. Your signature is also a certification
that the claim meets the requirements of FRBP 9011(b). Whether the claim is filed
electronically or in person, if your name is on the signature line, you are responsible
for the declaration. Print the name and title, if any, of the creditor or other person
authorized to file this claim, State the filer's address and telephone number if it differs
from the address given on the top of the form for purposes of receiving notices. If the
claim is filed by an authorized agent, attack a complete copy of any power of attorney,
and provide both the name of the individual filing the claim and the name of the agent.
[f the authorized agent is a servicer, identify the corporate servicer as the company,
Criminal penalties apply for making a false statement on a proof of claim.

ci chapt
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DEFINITION,

Debtor
A debtor is the person, corporation, or other entity that
has filed a bankruptcy case.

Credilor

A creditor is the person, corporation, or other entity
to whom the Debtor owes a debt thet was incurred
before the date of the bankruptey filing. See 11 US.C.
§ 101 (10).

Claim

A claim is the creditor’s ight to receive payment for a
debt owed by the Debtor on the date of the bankmuptey
filing. See 11 G.5.C. §'101 (5). A claim may be secured
or unsecured,

Proof of Qaim ’

A-proof of claim i8 2 form used by the creditar w
indicate the amount of the debt owed by the Debtor
on the date of the hankruptey filing. The creditor
must file the form with GCG as described in the
nstructions above and in the Bar Date Notice,

Secured Claim Under 11 U, S.C. § 506 ()

A secured claim i5 one backed by a lien on property of
the Debtar. The claim is secured 5o long as the creditor
has the tight to be paid from the praperty prior to other
creditors, The amount of the secured claim cannot
exceed the valae of the property. Aoy amount owed to
the ¢reditor in sxeess of the value of the property is an
unsecured claim, Examples of liens on property include
a mortgage on real cstate or a security interest in a cor
A lien mpy be voluntarily granted by a Debtor or may
be obteined through a court proceeding, In some states,
a court judgment is 8 lien. A claim also may be secured
if the creditor owes the chtor money (has & right to

setoff).

Unsecured Claim,

An unsecured claim is one that does not meet the
requirements of o sccured claim. A claim may be partly
unsecured if the amount of the claim exceeds the value of
the property on which the creditor has a lien.

Chim Eqtitted to Priority Under 11 U.S.C. § 507 (a)
Priority claims are certain categories of unsecured claims
that are paid from the available money or property in a
bankruptcy cose before other unsecured claims.

Redacted

A document has been redacted when the person filing
it has rasked, edited out, or otherwise deleted, certain
information. A creditor must show onlythe last four digits
of any social-security, individual’s tax-identification, or
financiaj-account mumber, oniy the initials of a minor's
name, and only the year of any person's date of birth.
If the claim is based on the delivery of health care
goods or services, Jimit the disclosure of the goads or
services so as to avoid embarassment or the disclosure
of confidential health care information.

INFORMATION

Evidence of Perfection

Evidence of perfection may include a mortgage, Lien,
certificate of title, fiuancing statement, or other document
showing that the licn has been filed or recorded.

Aclmowledgment of Flllng of Claim

To receive 2 date-stamped copy of your clatm form,
please provide a seif-addressed stamped eavelops and a
copy of your pmof of claim form whm you submit the
original to GCG. "

Offers to Purchase a Claim
Certain entities are in the business of purchasiog).
claims for an amount less than the face value of the
claims. One or more of these entities may contact the
creditor and offer to purchase the claim Some of
the written comumunications from these enfities may
casily be confused with official court documentation
or communieations from the Debtor These entities do
not represent the bankruptey court or the Debtor. The
creditor has no obligstion to sell its claim. However,
if the creditor decides to sell its claim, any transfer of
such claim is subject to FRBP 3001(e), any applicable
provisions of the Bankruptey Cods (11 U.S.C. § 101 ef
seq.), and any applicable orders of the bankrupicy court.

List of Debtors and Case Numbers

Indicate on the face of the Proof of Claim forrn the Debtor against which you assert 2 claim.
Choose only one Debtor for each Proof of Claim form.

Arcapita Bank B.S.C.(¢) 12-11076

Arcapita Investment Heldings Limited 12-11077

Arcapita LT Holdings Limited 12-11078
Windturbine Holdings Limited 12-11079
AETD II Holdings Limited 12-11080
Railinvest Holdings Limited 12-11081
Falcon Gas Storage Company, Inc. 12-11790
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Jason G. Cohen
Associate

713.221.1416 Office
800.404.3970 Fax

Jason.Cohén@bgle.com

Bracewell & Giuliani LLP
711 Louisiana Street
Suite 2300

Houston, Texas
77002-2770

Arcapita Bank B.S§.C.(c)

c/o GCG

5151 Blazer Parkway, Suite A
Dublin, Ohio 43017

Re:  Tide Natural Gas Storage ! LP and Tide Natural Gas Storage 1I LP - Proofs of

Claim

Dear Arcapita Bank B.S.C.(c):

Enclosed please find the following proofs of claim for filing with original signatures:

1. Proof of Claim of Tide Natural Gas Storage I LP against Arcapita Bank B.S.C.(c),

Case No. 12-11076.

2. Proof of Claim of Tide Natural Gas Storage I1 LP against Arcapita Bank B.S.C.(c),

Case No. 12-11076.

3. Proof of Claim of Tide Natural Gas Storage | LP against Falcon Gas Storage

Company, Inc., Case No. 12-11790.

4. Proof of Claim of Tide Natural Gas Storage Il LP against Falcon Gas Storage

Company, Inc., Case No. 12-11790.

Additionally, enclosed are copies of the above listed proofs of claim to be file stamped and
. returned to me as proof of receipt via the enclosed self-addressed stamped envelope.

Very truly yours,

Bracewell & Giuliani LLP

(Lo

on G. Cohen

#4153116.1
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

FALCON GAS STORAGE CO., INC.
Case No. 12-11790-shl
(Jointly Administered under
Case No. 12-11076)

Debtor.

§
IN RE: §
§ Chapter 11
ARCAPITA BANK B.S.C.(¢c), et al., §
: § - Case No, 12-11076-shl -
Debtors. § Jointly Administered
§
§
IN RE: ! §
§ Chapter 11
§
§
§
§

ADDENDUM TO PROOFS OF CLAIM FILED BY TIDE NATURAL
GAS STORAGE I LP AND TIDE NATURAL GAS STORAGE I1 LP

1. Claimant. Tide Natural Gas Storage I LP and Tide Natural Gas Storage Il LP
(together, “Tide™) hereby files this addendum (“Addendum™) to their proofs of c‘laim (together,
“Qaim”). This Addendum and the attachments hereto are an integral part of Tide’s Claim and
are incorporated by reft;,rence into the Claim for all purposes. ‘

2. Background of Claim. The Claim is based on the fraud, fraudulent inducement,

breach of warfanty, breach of contract, and securities violations of Falcon Gas Storage Co., fnc.
and Arcapita Bank B.S.C.(c), as more specifically detailed in Tide’s Complaint' filed in the
District CQurt for the Southern District of New York, which initiated Case No. 10—CIV—582.1 (the
“Complaint”) (as attached to the Claim).

3. Amount of Claim (further detailed in the Complaint). The Claim is made in the

amount of $120,000,000.00 plus interest, fees and costs.

#4045383.1
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4. Interest. Tide seeks all pre- and post-judgment interest related to the causes bf
action asserted in the Complaint to which Tide is entitled under applicable law, Tide also seeks
all investment income earned upon the $70,000,000.00 currently in escrow.

5. Fees anid Costs. Tide seeks its reasonable and necessary attorneys’ fees and all

court costs, as detailed in the Complaint.

6. Supporting Documents. The Claim is based upon the actions detailed in the
Complaint.

7. Judgment. No judgment has been rendered on the Claim.

8. Credits. The amount of all prepetition payme'nté and credits on the Claim have
been credited and deducted for the purposes of making this Claim. Furthermore, Tide deposited
$70,000,000.00 of the purchase price for the sale of NorTex Gas Storage Company, LLC into
Escrow with HSBC Bank USA, N.A. as escrow agent. These funds remain in escrow and,
because the Debtor has perpetrated a fraud upon Tide, as detailed in the Complaint, these funds
remain the property of Tide. Upon return of the $70,000,000.00, Tide will provide a credit of
$70,000,000.00 against its Claim.

9. Notices. All notices to PPL concerning this Claim should be sent to:

Tide Natural Gas Storage I LP

Tide Natural Gas Storage I LP

¢/o Alinda Capital Partners LLC

150 East 58th St.

New York, NY 10155

Attn: General Counsel
Copies of all notices to Tide concerning this Claim should be sent to:

Bracewell & Giuliani LLP

711 Louisiana Street

Suite 2300

Houston, Texas 77002
Attn: Trey Wood

2.
#4045383.1
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713.223.2300

10. Protective Filing/Amendments. This Claim is filed under compulsion of the bar
date established in this case, and is filed to ‘protect Tidg: from forfeiture of its claims. The
execution and ﬁling‘of this Claim are not (i) a waiver or release of any of Tide’s rights against
any entity or pérson liable f(.)r all or part of the Claim, (i1) a consent by Tide to the jurisdiction of
this Court with respect to any proceeding commenced in this case against or otherwise involving
Tide, (iii) a waiver of the right. to withdraw the reference with respect to the subject matter of the
Claim, any objection or o.ther p-roceeding commenced witﬁ respect thereto or any other
proceeding commenced in this case against‘or o;herwisé involving Tide, (iv) an election of
remedy that waives or otherwise affects any other remedy, or (v) a waiver or release of any of

Tide’s nghts égainst any third party.

11.  Reservation of Rights. Tide expressly reserve its rights to (1) amend or
supplement this Claim in any respect, (ii) file additional proofs of claim for claims not covered
by this préof of claim, (iii) seek relief from the automatic stay to pursue Tide’s Coﬁiplaint
currently pending in the District Court for the Southern District of New York, and (iv) seek
withdrawal of the reference with regard to any complaint filed in the Bankrhptcy Court for the
Southern District of New York, including, but not limited to, the complaint filed by the »Hopper

Parties, which initiated Adversary Proceeding No. 12-0162.

#4045381.1
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Case 1:10-cv-05821-KMW Document 1 Filed 08/02/10 Page 1 of 26

@ ~' :
. UNITED STATES ﬁ e .
SOUTHERN DISTRICT OF NEW YO | E; @ W7 5 % 2 Eﬂ
TIDE NATURAL GAS STORAGE ], ‘ Y :
LP and TIDE NATURAL GAS STORAGE ECF CASE
II, LP, '
Plaintiffs, | Civil ActionNo.
V.

FALCON GAS STORAGE COMPANY,
INC,; ARCAPITA BANK B.S.C,;
ARCAPITA, INC,; and HSBC BANK
USA, NATIONAL ASSOCIATION,

Defcndants

Plaintiffs TIDE NATURAL GAS STORAGE 1, LP and TIDE NATURAL GAS
STORAGE I, LP (’Logether, "Plamtlﬂ's") for thelr Complamt agamst Dcfendants FALCON GAS
STORAGE COMPANY INC., ARCAPITA BANK B.S. C ARCAPITA INC and nommal '

~ defendant HSBC BANK USA, NATIONAL ASSOCIATION ("HSBC") (collectlvely,
" "Defendants") allege as follows: | |

JURISDICTION AND VENUE

1. This Court has subject matter jurisdiction because certain claims asserted herein
arise under § 10 of the Securities Exchangev Abt of 1934 (the "Act") (15 U.S.C. § 78j(b)).
.Jurisdiction is conferred by § 27 of the Act (15 U.Sl.C. § 78aa). Thls Court has supplemental
jurisdiction over all state law and other claims ass'erged herein pursuant to 28 U.S.C, § 1367.

2. - This Court fxas personal jurisdiction over all parties to thig ac;ion because all
parties do business within tﬁeStaté of Neﬁ York as the term "doing business" is understood in
lavs-r, have the requisite "minimurm contacts" with the State of Ne_\# York as the term "minimum
contacts" is unders'tood' in law, have pur.posefully availed themselves of the protections and

benefits of the laws of the State of New York as required to establish in personam jurisdiction, or

HOUSTON\2406237.14
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have expressly consented to the jurisdiction of this Court and of the Coﬁrts of the State of New
York. This Court's exercise of personal jurisdicfion over all Defendants will not offend
traditional notions of fair play and substantial justice.

3. Venue is proper in this district pursuant to § 27 of the Act (15 US.C. § 78aa)
because Defendants trénéact business in this district. Venue is also authorizea in this district
under 28 U.S.C. § 1391(a)(2) because a substantial part of the events or omissions giving ris';: to
Plaintiffs' claims occurred in ‘this district, Ven‘ue is also proper in this district by agreement of
the parties. |

4 Plaintiff TIDE NATURAL GAS STORAGE L, LP is formerly known as Alinda
Natural Gas Storage I, LP‘, and hereafter, together With Tide Natural Gas Storage II, LP
(formerly Alinda Natural Gas Storage II, LPj, shall be referred to as “Plaintiffs.” Tide Nat\ural
Gas Storage I, LP is now and at al} relevant times has been a limited partnership organized and
existing under the Jaws of the State of Delaware.

5. Plaintiff TIDE NATURAL GAS STORAGE I, LP is forme;rly known as Alinda
Natural Gas Storage TI, LP,' and'hereaﬁelr, together with Tide Natural Gas Storage I, LP
(formerly Ali.nda Natural Gas Storage I, LP), shall be referred to as "Plaintiffs." Tid¢ Natural
Gas Storage 11, LP is now and at all relevant times has been a limited partnership organized and
existing under the 1a§vs of the State of Delaware. |

6. Defendant FALCON GAS STORAGE COMPANY, INC. (hereafter, "Falcon™) is
a corporation organized and existing under the laws of the State of Delaware, with its principal

place of business‘located in Atlanta, Georgia. Pursuant to Section 11.1 of the Purchase

Agreement by and between Falcon and Plaintiffs, Falcon may be ‘served with process via U.S,

HOUSTONR406237.04 T -2-
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certiﬁéd mail, ¢/o Arcapita, at 75 Fourteenth Street, 24th Floor, Atlanta, Gcorgie, 30309, with a
.copy to Raymond E Baltz, King & Spalding, IISQ Peechtree Street, Atlanta, Georgia, 30309.

7. Defendant ARCAPITA BANK B.S.C. (hereafter, together witlh Arcapita, Inc.,
"Arcapita") is a joint stock company incorporated in the Kingdom of Bahrain. Its prineipal place.
of business in the United Statés is 75 Fourteenth Street, 24th Floor, Atlanta, Georgia, 30309.
Pursuant to Section 3.4 of the Guaranty Agreerent between Arcapita Bank B.S.C. and Plaintiffs,
Arcapita Bank B.S.C. may be served with process via U.S. certified mail, e/o Arcapita Inc., at 75
Fourteenth Street, 24th Floor, Atlanta, Georgia, 30309, attention Brian R. McCabe, with a copy
to Raymond E. Baltz, King & Spalding, 1180 Peacht'ree Street, Atlanta, Georgia 30309.

8. Defendant ARCAPITA, INC. (hereafter, together with Arcapita Bank B.S.C.,
"Arcapita™) is a oorporatien o.rgariized and existing under the laws of the State of Delaware, with
its principal place of business located at 75 Fourteenth Street, 24th Floor, Atlanta, Georgia
30309. Arcapita, Ine. does not have a registefed agent for ser\.iioe of process in the State of New
York. Arcapita, Inc. may be served with process pursuant to Federal Rule of Civil Procedure
4(h)(1) by delivering a copy to its registered agent, RL&F Service'Corporatiovn, One Rodney
Square, 10th Floor, Wilmington-, Delaware 19801.

9. Defendant HSBC BANK USA, NATIONAL ASSOCIATION in its capacity as
escrow agent ("HSBC") is a national bankmg association, HSBC's principal place of busmess is
1800 Tysons Boulcvard Suite 50, McLean, V1rgm1a 22102. HSBC may be served with process
pursuant to Federal Rule of Civil Procedure 4(h)(1) by delivering a copy to its registered agent,
Legal Processing, 12th Floor, One HSBC Center, Buffalo, New York 14203, HSBC is a nominal

defendant in this matter; it has been named solely because injunctive relief is sought with respect

HOUSTON406237.14 -3-
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to certain funds that are in HSBC's possession as escrow agent pursuant to an agreement between

the other parties.

FACTS

A. Overview of Case

10.  This lawsuit arises out of Ealcon’s and its controlling affiliates’ misrepreeentations
to Plaintiffs in connection with a half-billion dollar transaction for the sale of a natural gas
sterage business, NorTex Gas Storage Company, LLC ("NorTex"). Plaintiffs purchased the
natural gas storage busmess on the strength of various material representatlons and warranties
from Falcon and its afﬁhates, including representations about NorTex s busmess and the value of
certain of NorTex's ‘assets, in particular the amount of "pad gas" in the natural gas storage
facilities, the 'Operating costs associated with fuel consumption, and the source of hydroca;bons
’extracted during operation of NorTex's two natural gas liquid ("NGL") extraction plants.
Plaintiffs have recently discovered not only that those representations and warranties were false,
but that both Falcon and its coutrolling affiliates had actualLknowledge of the falsity at the time
Plaintiffs agreed to purchase NorTex.

11.  The difference in value between the quantities of pad gas as represeuted and the
quantities of pad gas actually present exceeds $30 million, and the implicatieris of this shortfall
and the mechanisms by wl1ich_tﬁe shortfall was created has an impact on the economics of
NorTex's gas storage business that far exceeds that amount. Plaintiffs therefore bring this action
seeking, alternatively, money damages for the economic harm they have suffered, disgorgement
of Falcon's unjust gains from the transaction, or rescission of the purchase and sale of NorTex.
In addition, because the transaction was the product of a fraud, and because Falcon's controlling
affiliates have demonstrated an intent to move certain proceeds from the purchase and sale

beyond the jurisdictional reach of this Court, Plaintiffs further seek injunctive relief preventing.

HOUSTON\2406237.14 ' -4-
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Falcon or its affiliates from removing certain escrowed proceeds of the sale from the escrow
. account where those funds are currently held.

B. Plaintiffs' Purchase Of NorTex

12.  NorTex, formerly a subsid.iary of Falcon, is in the_businesg of storing and
processing natural gas in and from two underground gas storage facilities located in northemn
. Texas, sometimes referred to as the "Worsham-Steed Facility" and the "Hill-Lake Facility;"
fespectively, and collectilvely relferred to as the "Storage Facilities."

13. - In March 2010, Plaintiffs and Falcon entered into a Purchage Agreement ("the
Purchase Agreement") whereby Plaintiffs agreed to purchase all of Falcon's interest in NorTex,
Plamtlffs thereby acquired the entire gas storage business of NorTex mcludmg NorTex's
owncrshlp in the Worsham-Steed and Hill-Lake entities and their respective ownershxp and
operation of the Worsham-Steed and Hill-Lake Facilities. The transaction closed on April 1,
2010; at that time, Plaintiffs paid Falcon a total of $515 million for NorTex.?

C. Defendants' Specific Representations To Plaintiffs

14, During the course of negotiations and due diligence, Falcon and its controlling
affiliate, Arcapita, provided Plaintiffs and their representatives with certain detailed and specific
financial information regarding NorTex's operations and the value of the assets .owned by

NorTex and the Worsham-Steed and Hill-Lake entities. Among that information were certain

! Specifically, NorTex owns all the interests in two sets of subsidiaries: (1) Worsham-
Steed GP, Inc. and Worsham-Steed Gas Storage, L.P. (together, "Worsham-Steed") and (2) Hill-
Lake GP, Inc. and Hill-Lake Gas Storage, L.P. (together, "Hill-Lake"). The Worsham-Steed and
Hill-Lake entities in turn own and operate the two underground natural gas storage facilities and
related. gvrocessmg facilities.

As noted below, $70 million of that purchase price was placed in escrow with Nominal
Defendent HSBC pursuant to a First Amendment to Purchase Agreement dated April 1, 2010
("the First Amendment") and an Escrow Agreement. That $70 million represents a material part
of the consideration paid by Plaintiffs for the purchase of NorTex and is the subject of Plaintiffs'

¢laims for injunctive relief and altematwe claims for money damages or rescission as set out in
more detail below.

HOUSTON\2406237.14 -5-
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specific rcpreéentations regarding the quantities and value of "pad gas" contained in the
respectwe Storage Facilities, the Operatmglcosts associated with the consumption of fuel in the
operatlons of the respectwe Storage Facilities, and the source of hydrocarbons extracted during
operation of NorTex's two NGL extraction plants.

15.  For example Falcon and Arcaplta provided financial statements and related
materials for fiscal year 2007 through 2009 containing inventory values for pad gas in the
Storage Facilities that, ‘taken together, represented there was a combined historical inventory
value of $70,337,515 of pad gas in the two Storage Facilities as of March 31, 2009. Those
representations were corroborated by a "man‘agement presentation” and suppoéed "pressure test
data" that Falcon and Arcapita provided Plaintiffs in February 2010, in the process of due
diligencé fop the purchase and sale of NorTex. Those documents rcprgsented that, baéed on
actual pressmé testing and engineering analysis, there were 4 'billion cubic feet ("bef™) of pad gas
in‘the Hill-Lake Facility and 10 bef of pad gas in the Worsham-Stc;ed Facility.

| 16. In addition, in February 2010, in connectic;n with dﬁe diligence for the sale of
NorTex, Falcdp ancl‘Arcaliita provided Plaintiffs with financial statements for Falcon‘s‘and
NorTex's _ﬁscal.ycars from 2007 through 2009.. In those financial statements, Falcon and
Arcapita gave inaccurate inform.ation regarding operatling expenses from fuel consumption in the
operation of thé Storage Facilities. In connection \;vith those ﬁ@cial sta.temcnts, Falcon and
Arcapita instead represented that the fuel consumptién from operations was offset by a
phenomenon they described as "Btu enhancement"; essentially, they represented that native
hydrocarbons in the Storage Facilities were enhancing the heating value of customer gas

sufficient to offset the fuel consumed in operating the Storage Facilities. Falcon and Arcapita.

HOUSTON\2406237.14 -6-
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also represented that the extraction of NGLs from Wirthin the Storage Fa;:ilities had no effect on
the quantities of gas present in the Storage Facilities.

17.  In the financial statements and purp.orted pressure testing data, Falcon and -
Arcapita represented that they performed regular pressure tests and eﬁgineering measurements of
the volume of pad gas in the Storage Facilities.

18.  The financial Astatex‘nents, management prescﬁtations, and purported pressure test
data were prepared by Falcon's re'presentatives acting within the course and scope of their
employment by Falcon and, on information and belief, by representatives of Arcapita acting
within the course and scope of their employmeﬁt by Arcapita.

19, "Pad gas" is of fundamental importance to the operation of a natural gas storage
facility. "Pad gas" is the base amount of gas necessary to maintain storage field pressure and
deliverability c;f the customers' gas stored in the facility. Without sufficient pad gas, the Storage
Facilities would be unable to withdraw and delivér customer gas at levels required for services
such as "firm storage service” ("FSS"), "load-following hourly balancing" ("LFHB"), and "park-
and-loan" ("PAL") agreements with customers. In other words, the quantity of pad gas in the
Storage Facilities is material information because, without sufficient pad gas in the Storage
Facilities, NorTex cannot meet its obligations to its customers and cannot operate its gas storage.
business. Likewise, the information regarding fuel consumption and the source of hydrocarbons
extracted during NGL facility operations is essential in accqrate]y evaluating the economic vaiue
of NorTex and the assets it owns and operates and, thus, material to any potential purchaser.

"20.  In the .Purchase Agreement, Falcon expressly represented and warranted thaf
"each balanlc‘e sheet included in the Financial Statements (including the related notes and

.schedules) has been prepared in accordance with GAAP and fairly presents in all material

HOUSTON\2406237.14 -7-
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respects the consolidated financial position of the Company and its Subs‘idiaﬁes as of the date of
each such balance sheet . . . ." |

21.  Also in the Purchase Agreement, Falcon 'represented that neither NorTex nor its
subsidiaries have experienced a "Material Adverse Effect . . . or other disposition of any ma'ttcria]
assets" since March 31, 2009.

22 In addition; in the course of due diligence, Plaintiffs inquired of Falcon regarding -
why Falcon's records did vn‘ot s,how any change in vai1;e over time for the pad gas present in the
Storage Facilities, and why‘ there was no entry in the records for the cost, expense, or
consumption of fuel consumed in the process of extraqting natural gas liquids from the gas stored °
in the facilities. _Falcon and Arcapita responded by referring Plaintiffs to a January 2010
mémcl)randum'wit.h a ‘subject of "NGL Material Balance & Shrink," a Microsoft Excel file, ar;d ﬁ
February 2010 "Material Balance" ‘presentation which Falcon and Arcapita had caused to be
provided in the due diligence‘ "'data room’"_and‘ mgdq avr;lilable to Plaintiffs. That "Material
Balance™ presenfation and the other assdqiated ‘information represented, in summary, that the
consum})tion of pad gas as fuel in ihe storage and processiﬁg of gas contained in the Storage
Facilities was offset by a phenomenon they described as "Btu enhancement.” This information
als;:» represented that thq source of hydrocarbons produced -during NGL extraction facility
operations was native fluids contained iﬁ the Storaée Facilities, and not pad gas or c'ustomf_:r‘ gas
being injec';ed from gas pipelines for storage and later withd.raw‘a]. |

23.  Falcon and Arcapita made the foregoing representations in £he course of due
diligen'ce regarding the sale of NorTex because they knew that potential buyers such as Plaintiffs
would require information about the qua.nltities and values of pad gas in the Svtorage Facilities, the -

source of compressor fuel and associated operating expense, and the source of hydrocarbons

HOUSTON\2406237.14 : -8-
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produced during NGL extraction facility operations as material components in evaluating the gas
étoragc assets and operations. Further, | Falcon and Arcapita made these representations
specifically in respénse tc') inquiries from Plaintiffs regarding the quantities of pﬁd gas, the
cohsumption of compressor fuel, and the extraction of Hydrocarbons as NGLs, each as reflected
in Fafcon's records, knowing that Plaintiffs would rely on the information provided. Falcon and
Arcapita made these representations intending that Plaintiffs would rely on them in proceeding
with the purchase of NorTex.

24, Between “March 15, 2010 and Apr'ii 1, 2010, in rcasonablc'rc]iance on these
representations from Falcon and Arcapita regarding pad gas quantities, compressor fuel
oonsur'nption, and thc source of hydrocarbons produced during NGL extraction facility
opcrati_ons, Plaintiffs entered into the Purchase Agreement, the First Amendment, and the -
Escrow Agreement, and proceeded 10 close the purchase and sale of NorTex and pay over half a
billion dolléfs to Falcon, inclu_dingvthe $70 million escrow fund.

D. Defendants' Misrepresentations

25.  Inor around May 2010, after closing the purchase of NotTex, Plaintiffs conducted
a shut-in pressure test on the Hill-Lake Facility. A proper engineering analysis of the results of
Plaintiffs' test indicated a shortfall of both NorTex's pad gas as well as customer gas,’ totaling
approximately 4 bof at the Hill-Lake Facility alone. Further investigation has indicated a likely
shortfall of 6 bef or more between the two Storage Facilities combined.

26.  Since that time, Plaintiffs have been engaged in rigorous investigation into the

root causes for the shortfalls in pad gas and customer gas. Plaintiffs have discovered that the

shortfalls are the result of a number of shoddy and fraudulent practices by Falcon during its

3 "Customer gas" is the amount of gas that customers have stored in the Storage Facilities
as part of gas storage agreements with NorTex.

HOUSTOM\2406237.14 -9-
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ownership- and oPeration of NorTex and the Storage Facilities dver a periqd at least two years
preceding the closing of Plaintiffs purchase- of NorTex. The causes for the gas shortfalls are
Eiisturbing and indicative of gross neglect, if not outright deception, on the part of Falcon and
Arcapita, | |

| 27.  For example, Plaintiffs have learned that, during its operation of NorTex and the
Storage Facilities, Falcon failed to properly account for and record fuel usage in compression of
gas in the Storage Facilities, and that consumption of fuel in the compression operations actually
drew upon and depleted the quantities of gas within the Storage Facilities to a degree that was
not offset by Falcon's Areprcsentcd "Btu enhancement" theory. In reality, at the Hill-Lake Facility
alone, fuel consumption represcnts over $3 million in annual operating expenses that were
completely omitted from the financial statements Falcon and Arcapita provided to Plaintiffs. At
.thc Worsham-SEecd Facility,' the figure is over $4 million annually. The combined economic
impact of the omitted operating expenses associated: with fuel consumeq in the compression
operations at the Hill-Lake and Worsham-Steed Facilities is over $40 ﬁqillion. This omitted
financial data represents material information which Falcon and Arcapita knew and had a duty to
diécloéc to Plaintiffs, and which would hava significantly reduced the ecor'lomic value Plaintiffs
attributed to NorTex's business.

28. Furthér Plaintiffs have discovered that the supposed "pressure test" data Falcon
and Arcapita prov1ded in due diligence was not actual pressurce testmg and engineering analysis
as represented. Rather, the documents reflected mere "in-and-out" calculations derived from old,
inaccurate baseline assumptions regarding "starting quantities" of pad gas in the two Storage

Facilities and relied on inaccurate or incomplete in-and-out flows.
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29. Plaintiffs have also discovered that Falcon did not properly'monitor, record, or

analyze the volume or composition of gés flows in and out of the Storage Facilities and related
systems.

30.  Plaintiffs have also learned that Falcon failed to properly calculate and account
for "shrinkage" resulting from the extraction of NGLs from the gas within the Storage Facilities.
"Shrinkage" refers to the amount of natural gas that is transformed into liquid products such as
ethane, propane, and butane during processing of natural gas at NGL extraction plants such as
exist at both the Hill-i,ake and Worsham-Steed Facilities. In addition, the gas-flows associated
with NGL extraction opera.tions were incorrectly portrayed in a materialty different way in the
Material Balance information provideci to Plaintiffs by Falcon and Arcapita's representatives.

31.  Plaintiffs have .also learned &gt, contrary to Falcon's and Arcapita's
representatibns in the 2007, 2008, ar'1d 2009 financial statements and elsewhere, Falcon failed to
conduct regular and consistent shut-in pressure -testing and related volumetric calculations and
measurements of the quantities of gas within the Storage Facilities, and failed to conduct
thorough and proper analyses of the results of those tests to ensure NorTex's financial records
were accurate. |

32.  Plaintiffs have discovered that both Falcon and Arcapita knew of these problems,
and therefore the falsity of the information, at the time they wer'é making representations and
warranties to Plaintiffs regarding NorTex's financial condition, the value and quantity of gas in
the Storage Facilities, the source and cost of compressor fuel, Athe source of and economic v‘alue
of hydrocarbons produced during NGL extraction facility operations, and the absence of

materially adverse changes or events in the company's operations and assets.
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33, Specifically, in early 2009, NorTex management communicated to Arcapita that
the Storage Faciliﬁcs had "deliverability issues" related to gas shortfalls. NorTex discussed with
Falcon and Arcapita the possible purchase of additional pad gas to make up for the shortfalls and
resolve the deliverability iss;les; F alcoln and ArcapitaArcjcctcd ti1e purchase of additional pad gas.
Instead, Falcon and Arcapita caused NorTex to enter into "park-and-loan" arrangements that, in
essence, "borrowed" 1.5 bef of gas to aid with immediate deliverability problems. This
temporary "fix" concealed the depleted pad gas and did nothing to correct the ina;ccurate recordé,
flawed processes, and shoddy o-perations and recordkeeping that led to the overstatemen;c of thc
quantities and values of the pad gas and customer- gas to‘begin with, thereby perpetuating the
problem With the full knowledge of Falcon and Arcapita. Not surprising, none of that
information was discloged to Plaintiffs in the course of negotiation and due diligence for its half-
billion-dollar purchase of NorTex:

34. Further, in or around October 2009, .F‘alcon 'and, on in-formation and belief,
Afcapita, rccciveéi a report from Platt, Sparks & Associates that attempted to correlate pressure
readings from the Hill-Lake Facility with gas inventories reported in Hill-Lakes' regulatory
filings. The in'formation contained in the report made it clear tha‘é eiﬂler the Hill-Lake Facility
inventory levels con.taincd in the regulatory filings were inaccurate or that the Hill-Lake Facility
was losing gas. Again, Fa'icon and Arcapita failed to disclose that informatibn to Plaintiffs in the |
coﬁrse_of negotiation and due diligence for its haif-billion-dollar purchase of NorTex.

35. Plaintiffs have also discovered since closing the purchase of NorTex that, in late
2009 :and early 2010, Falcon management became aware that NorTex was cﬁCOuntcring '
additional deliverability issues due‘ specifically to shortfalls and depletion of pad gas. Once

7
I
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again; Fa'lcon_:;nd Arcapita failed to disclose that information to Plaintiffs in the course of
negotiation and due diligence for its half-billion-dollar purchase of quTex.l

36.  This omitted financial data and other information represents material information
which Falcon and Arcapita knew and had a duty to disclose to Plaintiffs, and which would have :
s‘igniﬁcantly reduced .th'c economic value Plaintiffs a&ributed to NorTe).c's business.

E. Damage To Plaintiffs

37.  As a rcsplt of Falcon's and Arcapita's misrepresentations, Plaintiffs have
purchased and now own NorTex and its gas storage operations, but find themselves owning far
less than they bargained for and far less than what was represented. In Ithe immediate term,
Plaintiffs (through ﬁorTex) have been forced to mitigate further losses by implementing a
program to strategically and ‘opport.unistically purchase approximately 4‘ bef of gas to make up
for the shortfall in pad gas and customer gas at the Hill-Lake Facility and ensure continued
complivance with customer contracts. At current market prices, the loss to Plaintiffs as a result of
having to cover these gas shortfalls ié approximately $20 million, and Plaintiffs belie;vc in
reasonable prob‘ability the future costs to cover such shortfalls at the I:Ombined Storage Facilities
will éxceed an additional $10 million.-

38, | Furt.her, as a result of Falcon's an‘d Arcapita's m.isrepresentations r;garding the
source and cost of fuel consumed in the c;)mpression of gas at the Storage Faciliﬁes, Plaintiffs
will incur additilom'ﬂ, ﬁnbargained»for ammual operating expenses that were co’tﬁplctely ‘omitted
from the financial statements Falcon and Arcapita provided to. Plaintiffs. Specifically, at the
Hill-Lake Facility alone, fuel consumption represents over $3 million in annual operating
expenses, expenses that were omitied from the financial stateﬁients provided by Falcon and

Arcapita and relied upon by Plaintiffs. At the Worsham-Steed Facility, the figure is over $4

million annually. The undisclosed operating expenses associated with fuel consumed in the
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compression operations of the combined Storage Facilities have an economic impact of over $40
million on the valug of the assets Plaintiffs purchased.

35. More-over, Plaintiffs have also suffered significant economic losses in connection
with the extraction of NGLs from the gas in the Hill-Lake Facility and possibly the Worsham-
Steed Facility.' It was r;:presented to the Plaintiffs that NGLs extracted at the gas storage
facilities came from native fluids contained in the Storagé Facilifies, and not pad gas or customer
gas being injected from gas pipélines for storage and later withdrawal. Plaintiffs have
determined that a siéniﬁcant portion of the NGLs extracted from the Hill-Lake Facility,
primarily ethane, actually come from customer gas being injected for storégé. Ropomio losses
to the Plaintiffs include the cost of customer gas s‘lllrinkagre that has not been reflected on the

“income ste.ltement; severance and.royalties paid on NGLs cofning from that shrinkage; and
~ Unattractive revis'ed economics for continued extraction plant operation. For the Hill-Lake NGL
extraction plant alone, economic value will be reduced by over $3 million juét due to customer
gas shrinkage. If thé combinéd impact of shrinkage and unaccounted for compressbr fuel use
renders the NGL extragtion plant uneconomic to operate, the total reductioﬁ in economic vall;le
will be over $15 million. The Worsham-Steed NGL extraction plant could have similar, or even
higher reductions in economic value.

40.  Inshort, Plaintiffs have been dleceived into spending over'a half-billion dpllars for
NorTex and material'ly defrauded and harmed as a direct result of Falcon's and Arcapita's
misrepresentations and mateﬁal‘omissions of facts regarding NorTex's assets and: operations.

FIRST CAUSE OF ACTION

(Fraud/Fraudulent Inducement)
41.  Plaintiffs hereby re-allege and incorporate by reference the allegations and facts

contained in the foregoing paragraphs.
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42. During the course of negotiatioﬁs between Plaintiffs and Falcon, Falcon and its
controlling affiliate, Arcapita, made specific, material representations regarding NorTex's.
operations and the quantities and value of pad gas contained in the Storage Facilities owned.by
NorTex. Falcon and Arcapita knew that such information would be essential m valuing
NorTex's gas storage assets and operations because pad gas is of fundamental importance to the
operation of a natural gas storage facility, and because the information regarding the costs
associated with NorTex's operations materially impacts the value of NorTex and its assets. -

43, Falcﬁn and Arcapita made the above representations during Plaintiffs' evaluation
of and due diligence regarding the purchase of NorTex and in response to speciﬁc'iﬁquiries from
Plaintiffs regarding the quantities of pad gas and consurélptiOn of compressor fuel reflected in
Falcon‘s records, intending and kﬁowing that Plaintiffs would rely on the information provided.
Plaintiffs did, in fact, reasonably rely on the representations from Falcon and Arcapita regarding
pad gas, certain operaltional cosés, and the sc;urce of hydrocarbons extracted in the operation of
NorTex's NGL. business, and were induced to enter into the Purchase Agreement, the First
Amendrhent, and the Escrow Agreement on the basis of these representations.

| 44.  Falcon and Arcapita's representatlons regardmg NorTex's operatxons and the

quarmt:es and value of the pad gas contained in the Storage Famhtles were false. Preliminary

. results indicate a shortfall of apprdximately 4 bef of gas at the Hill-Lake Fa‘ci]ity alone and likely

6 bef or more at the two Storage Facilities combined. Further, Plaintiffs ﬁave discovered

méterial, undis»clbsed information regarding_ fuel consumption and NorTex's NGL operations that
signiﬁpémtly affect the value of NorTex and its assets. |

. 45.  Bodth Falcon and Arcapita knew of the gas shortfall and its root causes as eaﬂy as

2008, well before the execution and negotiation of the Purchase Agreement. Falcon and
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Arcapita had a duty to provide acc;.lrat.e information regarding Nor".l"cx'sropc:r‘aticms and the
quantities.; and value of pad gas contained in the Storage Facilities—information that directly
correlated to the value attached to those Storage Facilities—aﬁd to disclose the fact that the
Storage Facilities were experiencing gas shortfalls as early .as 2008.

46.  Falcon and Arcapita's failure to provide accurate information deceived Plaintiffs
into agreeing to contractual terms that they woulld not have otherwise agreed to had they been
provided the true facts. Sect'ion 10.7 and Section 4.26 of the Purchgse Agreement, and any other
purported waivers of rights-and claims; are invalid because they are a product of the fraud
perpetrated upon Plaintiffs.

'47.  Thus, Faicon and Arcapita made certain material misrepresentations of existing
facts which were false or omissions of material facts which it fli;d a duty to disclose; Falcon and
Arcapita either knew the misrepresentations were false or were reckless with respect to their '
falsity; the misrepresentations or omission were made for the purpose of inducing Plaintiffs to
rely upon them; Plaintiffs did justifiably and reasonably rely on the mlsrepresentatlons and
omissions; and PlamuITs have been injured as a result of the material m1srepresentatlons or
omissions.

48. As a natural and probable result of, or as a proximate result of, the fraudulent
conduct of Falcoln and Arcapita, Plaintiffs were induced to enter into a transaction and have
suffered economic damages. Plaintiffs therefore, pursuant to. ﬂais fréud claim, seek damages,
including attorneys' fees, plus all prejudgment and post-judgm.ent interest allowed by law,
Further, aﬁd in the alternative, Plaintiffs seek disgorgement from Falcon and Arcapita of any

monies obtained from Plaintiffs as a result of the fraud. Further, and in the alternative, Plaintiffs
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seek rescission of the Purchase Agreement, the First Amendment, and the Escrow Agreement,
and ask this Court to return the parties to their earlier positions as if no Agreement had existed.

SECOND CAUSE OF ACTION

{Breach of Express Warranty)
49.  Plaintiffs hereby re-ailege and incorporate by reference the facts and allegations

contained in the foregoing paragraphs.

50.  Falcon made certain expfcss warranties and representations in connection with the
Agreement.

51.  In Section 4.9 of the Purchase Agreement, Falcon represented that "eath balance
‘sheet included in the Financial Statements (including-the related notes and schedules) has been
prepared in accordance with GAAP and fairly presents in all material respects the consolidated
fmanéial position of the Company and its Subsidiaries as of the date of each such balam":c
sheet...." Inlight of the representations in Falcon’s financial statements regarding the value of
the pad gas in the Storage Facilities, the operating expenses (or purported lack thereof) relat‘ed to
operation of the Storage Facilities, and the fact that there was a materialx shortfall of pad gas and
customer gas in the Storage Facilities, the representations and warranties in Section 4.9 of the
I;'urchase Agreement proved to be false; Falcon (and through it, Arcapita) breached this
representation and warranty and as a result Pléintiffs have su‘ffe;\ed actual‘ economic harm.

52. In Section 4.11 of the Purchase Agreement, FalconA represented that neither

- NorTex nor its subsidiaries have experienced a "Material Adverse Effect . . “or other disposition

of any material assets" sinc'c March 31, 2009. In light of the quantities and value of the pad gaé
in issue, and in light of the fact that a significant portion of the shortfall in pad gas and customer
gas occurred between March 31, 2009 and March 31, 2010, there clearly has been a "Material

Adverse Effect" and/or a "disposition of material assets” after March 31, 2009. Thus, the
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representations andlwarrantie.s in Section 4.11 of the Purchase Agreement proved to be false;
Falcon (and through it, Arcapita) breached this represer;tation and warranty; and, as a result,
Plaintiffs have suffered actual economic harm.

53. . As detailed above, Falcon breached each of the foregoing express warranties and
representations comained. in the Purchase Agreeménf. Falcon ﬁade an assurance of the existence
of a material fact upon which Plzaintiffs relied; the assurance was false; and Plﬁilv’ltiffS‘ were
injured as a result of the breach of warranty. Section 10.1 of the Purchase Agreement expressly
entitles Plaintiffs to indemnification for damages, including attorneys' fees, arising out of or
relating to breach or inaccuracy of any representation or warranty made bSJ Falcon. A.rcapité
absolutely, l;nconditionally, and irrevocably guaranteed any payment obligations under Section
10 of the Purchase Agreement, including Section 10.1, pursuant to the April 1, 2010 Guaranty
Agreement between Arcapita and Plaintiffs.

54. . As a natural and probable iesult of, or as a proximate result of, the breach of .
warranty by Falcon, Plaintiffs have suffered economic damages. Plaintiffs therefore, pursuant to
this bi'ea.ch of express warranty clai‘m, séek damages, including attorneys' .fées, plus all
prejudgment and post-judgment interest allowed by law.: |

THIRD CAUSE OF ACTION

(Breach of Contract)
55.  Plaintiffs hereby re-allege and incorporate by reference the facts and allegations
contained in the foregoing paragraphs.
56.  Pursuant to the Purchase Agreement ‘:md 'thg: First Amendment, Falcon agreed to
deliver assets thgt contained specific quantities of pad gas and exhibited speciﬁp operational
. characteristics. Plaintiffs, in exchange, agreed to pay the purchase price. Although Plaintiffs

fulfilled their duties under the Purchase Agréement and Second Amendment, Falcon maferially
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breached the contract because, in actuality, the assets that it sold contained less pad gas than it
represented and was contemplated by the agreement of the parties. Further,- th;s fuel consumi)tion
of the Storage Facilities' compressors and the resulting depletion of stored gas in the Storage
Facilities is far greater than Plaintiffs bargained and paid for based on Falcon's aqd Arcapita's
misrepresentations. Moreover, the source of vhydrocarbons extracted during the operation of the
Storage Facilities' NGL extraction facilities was Frlisrepfesented. The cost of this stored gas
"'shrink.age,“ combined with NGL extraction plant fuel use fs so significant as to potentially
render NGL extraction plant operations economically non-viable.

57.  Thus, a valid contract existed betweén Plaintiffs and Falooﬁ;‘Plaintiffs performed
as required by the terms of the coniract; Falcon materially .breached the contract; and Plaintiffs
‘have incurred damages as a résult of Falcon's breach.

58. . As a natural and probable result of, or as a proximate result of, the breach of
-contract by Falcon Plamtlf’fs have suffered economic damages Plaintiffs therefore, pursuant to
this breach of contract clalm, seek damages, including attorneys' fees plus all prejudgment and
post-judgment interest allowed by law.

- FOURTH CAUSE OF ACTION

(Violations of § 10 and Rule 10b-5 of the Securitiés Exchange Act of 1934)
59, Plaintiffs hereby re-allege and incorpofat; by reference the facts and allegations
contained in the foregoing paragraphs.

60.  The ownership interests and units of NorTex and/or its subsidiaries that Plaintiffs
purchased under the Purchase Agreement were "securities” within the meaning of the Act. In
connection with the sale of all outstanding ownership interests and units of NorTex to Plaintiffs,

‘Falcon and Arcapita, sellers of those securities, made several material misstatements or

omissions to Plaintiffs.
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61.  For example, Falcon and Arcapita provided financial statenl1ents and-related
materials for fiscal year 2007 throngh 2009 containing inventory values and historical cost
assumptions for pad gas in the gtorage Facilities that, taken together, represented there was a
combined 14 ‘bef of pad gas in the two Storage Facilities as of March 31, ‘2009. Those
representations were corroborated by a "rhanagement presentatiqﬁ" and supposed "pressure test
data" that Falcon and Arcapita provided Plaintiffs in February 2010, in the process of due
diligence for the purchase and sale of NQrTex. _Th9se documents also represcnfcd ;hat, based on
actual pressure testing and engineering analysis, there;, was 14 bef of pad gas in ﬁe two Storage
Facilities.

62. In addition, in February 2010, in c;o,nnection with due diligence for the sale of
NorTex,- Falcon and Arcapita provided Plaintiffsl\x‘/ith financial stateménts for Falcon'.s aﬁd
NorTex's .ﬁscal years from 2007 through 2009. Thosé financial statements, in conjunction with
other data Falcon and Arcapita provided, indicatf;d that there were no-operating costs associated
with the compressor fuel utilized in the operation of the Hill-Lake and Worsham-Steed Facilities.
In support of their conclusions regarding the purported lack of operating expenses, Falcon z;.nd
Arcapita represented that the fuel consumption from operations was offset by a phenomenon
they described as "Btu enhancement"; esseptially, they represented tha.t native hydrocarbons in
the Storage Facilities were enhancing the heét'mg value of customer gas sufficient to offset the

- fuel consumed in éperating the Storage Facilities. | | |

63.  Further, Falcon and Afcapita repreéented that the extraction of NGLs from the gas

within the Storage Fa'c;ilities had no affect on the quantities of gas present in the Storage

Facilities.
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64. In the financial statements and purported pressure testing data, Falcon and
Arcapita represented that they performed regular pressure tests and engineering measuiemcnts of
the volume of pad gas in the Storage Facilities.

65.  The financial statements, management presentations, and purported préssure test

_data were prepared by Falcon's representatives 'acting within the course and scope of rtheir
employment by Falcon, and, cn infomiatipn and belief, by rcprcsentaitives of Arcapita acting
within the course and scope of their émployment by Arcapita.

66.  Further, Falcon represented in the Purchase Agreement that: (1) "each balance
sheet included in the Financial Statements (including the related notes and schedules) has been‘
p'repsred in accordance with GAAP and fairly presents in all material respects the consolidated
financial position of the Company-and its Subsidiai'ics as of ths date of each sui:h balance sheet";
and (2) that neither NorTex nor its subsidiaries have experienced a "Material Adverse

- Effect . .. or other disposition of any material assets" since 'Mzirch 31, 2009. Considering the
fact that the Storage Facilities are missing more than 6 billion cubic feet of‘ gas, the falsity of
thcsé ri:prcs.entations is evident, as is the inaccuracy of the representations coniained in the
financial statements and related documents indicating that there was a combined 14 bef of pad
gasin the two Storage Facilities as of March 31, 2009. |

67. Falconiand Arcapita made material misstatements and omissions in the context (if
Plaintiffs' due diligence regarding the purchase of NorTex, intending that Plaintiffs rely upon the
information provided. In addition to the misstatements and omissions regarding the quantities
and vzilucs of pad gas, Plaintiffs have leamed that, during its operation of NorTex and the
Storage Facilities, Falcon failed to properly account for and record fuel usage in compression of

gas in the Storage Facilities, and that consumption of fuel in the compression operations actually
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drew upon and depleted the quanti'gies of gas within the Storage Facilities to a degree that was
not offset by Falcon's represented "Btu enhancemen‘t“ theory.

68.  Further, Plaintiffs have discovered that the su_pposed "pressure test” data Falcon
and Arcapita provided in due diligence was not actual pressure testing and engineéring analysis
as"represcrited. Rather, the documents reflected mere "in-and-out” calculations derived from old,
inacéurate baseline assumptions regarding "starting quantities" of pad gas in the two Storage
Facilities.

69. Plaigtiffs have also discovered that, contrary to assertions in' the financial
statements and related data, Falcon did not properly monitor, record, or analyze the volume or
composition of gas flows in and out of the Storage Facilities and related systems.

70.  Plaintiffs have also learned that Falcon inco&ectly represented gas flows, and
failed to make proper or adequate caleulations or records of shrinkage resulting from the
extraction of NGLs from the gas within the Storage Facilifies, resulting in a material
rﬁisstatement or omission.

71.  Plaintiffs . have also learned that, confrary to Falcon's. and Arcapita's
representations in the 20‘07, 2008, and 2009 financial statements and elsev‘\}herc, Falcon failgd to
conduct .rcgular and cc;nsistent shut-:1n pressure testi;lg and related volﬁmetric calculétions and
measurements of the quantities of gas within the Storage Facilities, and failed to conduct
thorough ind proper analyses of the resulté of those tests to ensure NorTex's financial records
were accurate. These failures occurred during a period when deliverability problems indicated a
critical need to perform these tests, calculations, and measurements and to properly analyze and

report the results.
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72.  Plaintiffs have discovered that both Falcon and Arcapita knew of these problems,
and therefore the falsity of the informa:tion,-at the time they were making representations and
warranties to Plaintiffs regarding NorTex's financial condition, the value and quantiﬁ of gas in
the Storage Facilities, and the absence of materially adverse changes or events in the compaﬁy's
operaﬁons and assets.

73.  These material misstatements and omissions have caused Plaintiffs economic-:'loss.
As a result of Falcon's and Arcapita's misrepresentations, Plaintiffs (through NorTex) have been
forced to mitigate further losses by implementing a program to strategically and opportunistically
purchase app_‘roximatcl‘y 4 bof of gas to make up for the shortfall in pad gas and customer gas at
the Hill-Lake F'aci}ity and ensure ongoing compliance with customer contracts. At current
market prices, the loss to Plaintiffs as a result of having to cover these gas shortfalls is
approximately $20 million, and Plaintiffs believe in reasonable probability the future costs to
cover such shorffalls at thg combined Storage Facilities will exceed an additional $10 million.
Further, as a result of Falcon's and Arcapita's misrepresentations regarding the source and cost of
fuel consumed in the compression of gas in the Storage Facilities,. Plaintiffs will incur additional, .
unbargained~for annual operating expenses that were completely omitted from the financial
statements Falcon and Arcapita provided to Plaintiffs. The undisclosed operating expenses
associated with fuel consumed in the compression operations of the combined Storage Fac_iﬁties

- have -an economic impact of oxlrer $40 million on the value of the assets Plaintiffs purchased.
Likewise, the undisclosed practice of extracting NGLs from stored gas rather than from native
hydrocarbons present in the Storage Facilities has a material, adverse economic impapt on the
value of NorTex's NGL extraction business. Had the truth been revealed regarding the quantities

and values of pad gas contained in the Storage Facilities, the operating costs associated with fuel
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compression, and thé impact of shrinkage on NorTex's NGL extraction operations, Plaintiffs
would not have aérqéd to the purchase price ultimately reflected in the Purchase Agreement.

74. Thus, Falcon and Arcapita, sellers of securities, made material misstatements or
omissions in connection with the sale of secur.itics to Plaintiffs; Falcon é.nd Arcapita knew the
misstatements or omissions were false; Plaintiffs relied on the material misstatements or
omissions; Plaintiffs suffered economic loss because of the material misstatements or omissions;
and there is a causal connection between the rnaferi al misstatements or omissions and Plaintiffs' |

. economi.c loss.

75.  As anatural a.nd probable resul't of, 'or as a proximate result of, violations of—§ 10

of the Act and Rule 1Qb-5, Plaintiffs have suffered economic damages. Plaintiffs therefore,
| pursuant to this claim under § 10 of the Act and Rule 10b-5, seek damages, including attorneys'
fees, plus all prejudgment and post-judgment interest allowed by law.

FIFTH CAUSE OF ACTION

(Request for Injunctive Relief)

76.  Plaintiffs hereby re-allege and incorporate by reference the facts and allegdtions
contained in the foregoing paragraphs.

77. Qn April 1, 2010, Plaintiffs and Defendants Falcon and HSBC entered into an
Escrow Agreement in connection with the purchase by Plaintiﬁs of all of the issued and
outstanding-interests in NorTex. Pursuant to the terms of the Escrow Agreement, Plaintiffs
deposited $70 million with HSBC; HSBC, in turn, agreed to depésit the funds in an accoﬁnt (the
"Escrow Account"). | ‘ A

78. | Plaintiffs seek the assistaﬁce of the eq‘uitable powers of this Court to assure that
Defendants do not wrongfully collect an additional $70 million as a reward for their fraudulent

and wrongful conduct and transfer those fraudulently obtained funds beyond the reach of this
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Court and. Plaintiffs. Falcon and Arcapita contend that they are entitled to the immediate release'
of the Escrow Account, and have stated their intent to pursue such release. Falcon and Arcapita
claim that ihey are entitled to the $70 million curréntly held in the Escrow Account in connection
with t‘lne‘ fraudulent sale of NorTex to Plaintiffs, a sale in which Falqon and Arcapita
misrépresented the value of the Storage Facilities owned by NorTex in order to induce payment
of the purchase pricé. Plaintiffs have already paid over $500.million in exchange for assets
whose value Falcon and Arcapita materially misrepresented and that are worth substantiall& less
than the amount Plaintiffs were defrauded into paying. This Court must prevent the P alcon and
Arcapita Defendants from collecting additional funds as an additional windfall for the fraud
perpetrated upon Plaintiffs. |
79.  The release of the Escrow Account threatens immediate and irreparable harm té
Plaintiffs- that cannot be remedied at 14';1\%’. Thus, Plaintiffs seek a permanent :mjunction
restraining Falconl‘ ghd HSBC from dfsbursing any funds from the Escrow Account, except
pursuant to the Expense Notices referenced in Section 3.7 of the Purchase Agreement. If this
|Coﬁ11 does not enter a perm:anent injunction as specified above, Plaintiffs will be ifreparably
- damaged because the funds iﬁ the Escrow Account will be immediately released to Arcapita, a
Bahrain bank, and removed from the juriscﬁction of th‘is Court. Thus, Falcon and Arcapita wi]lv
be effectively rewarded for their fraudulent .and wrongful conduct aﬁd Plaintiffs will have no
recourse in connéction with same. |

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs demand that judgment be entered against Defendants for: -
(a) actual damages;

* (b) a permanent injunction;

HOUSTON\2406237. 14 -25-
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(c) in the alternative, disgorgement of any monies obtained from Plaintiffs as
aresult of fraud; ‘ '

(d) in the alternative, rescission of the Purchase Agreement;

—

(e) reasonable and necessary attorneys' fees;.
(f) court costs; and

(g) such other and further relief to which Plaintiffs are justly entitled,

BRACEWULIANI P
- By /////CZ/
Mar¥in R {Lahge (ML-1854)
Jeffrey . Wasserman (JW-9619)
1251 Avenue of the Americas
New York, New York 10020
- (212) 508-6100 ()
(212) 508-6101 (f)

marvin.lange@bgllp.com
jeffrey, wasserman@bgllp.com

Dated: New York, New York
August 2, 2010

Attorneys for Plaintiffs
of \Counﬁsel:.

BRACEWELL & GIULIANI LLP

Stephen B. Crain (Texas State Bar No. 04994580)
" Douglas A. Daniels (Texas State Bar No. 00793579)

Linda R. Rovira (Texas State Bar No. 24064937)

711 Louisiana Street, Suite 2300

Houston, Texas 77002-2781

(713) 223-2300:(1)

(713)221-1212 ()

stephen.crain@bgllp.com -

douglas.daniels@bgllp.com

linda.rovira@bgllp.com

HOUSTON\2406237.14 . ' -26-
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From: (713) 223-2360 Origin ID: EIXA " | Ship Date: 28AUG12
Jason Cohen FedEEC{. ActWgt: 0.5LB
Express | AR 10391 7639WSXI2500

Bracewell & Giyliani LLP
711 Louisiana
Suite 2300 Delivery Address Bar Coda
Houston, TX 77002
J12201207160325

SHIP TO:. (404) 920.9000 BILL SENDER Ref # 001558.000013-03767
Arcapita Bank B.S.C.(c) Invoice #
clo GCG : po#

5151 Blazer Pkwy Ste A et

Dublin, OH 43017

WED - 29 AUG A1
PRIORITY OVERNIGHT
ASR

, |m‘* |m XXCMHA ‘&

S EE En ee o em e W Em e we e e M S Em Er Em Em e A e e Ge G EE Gn S N Ee e W M e M Gm S R W Es W SR G o e

TRK# 7988 3989 2941

1. Fold the first printed page in half and use as the shipping label.
2. Place the label in a waybill pouch and affix it to your shipment so
that the barcode portion of the label can be read and scanned.

3. Keep the second page as a receipt for your records. The receipt
contains the terms and conditicns of shipping and information
useful for tracking your package. '

https://cloud.psship.com/index.php 8/28/2012
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UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF NEW YORK PROOF OF CLAIM
Name of Debtor (Check Only Oric);  CaseNo. O Windturbine Holdings Limited ~ 12-11079 Your Claim is Scheduled As Follows:
[ Arcapita Bank BS.C(e) 12-11076 [ AED U Holdings Limited 1211080
D ,An:apit\ Investment Holdings Limited 12-11077 D Railinvest Holdings Limited 12-11081
O A'“’“Pi“ LT Holdings Limired - 1213078 [X] Falcon Gas Storage Companv, Inc. 12-11790,

NOTE: Do not use this form to make a claim for an administrative’ z?aen.re that arises after the bankrupicy filing. You may
o [1 US.C. § 503.

Jilea request for payment of an adminisirative expense according

Narme of Creditor (the 1ETermu or other entity to whom the debtor owes money
orproperiy: T1de Natural Gas Storage .LP

Name and address where notices should be sent;
Bracewell & Giuliani LLP

711 Louisiana St.
Houston, TX 77002
Attn: Trey Wood

{713) 223-2300

Telephone number: )
Trey.Wood@bgllp.com

Email Address:

[ Check this box to indicate that this
claim amends 2 previously filed
claim,

Court Claim Number:

If an amount is identified above, you have a claim
scheduled by one of the Debtors as shown, (This
scheduled amount of your claim mey be an
amendment to a previously scheduled amount.)
If you agrée with the amount and priority of your
claim as scheduled by the Debtor and you have
no other claim agaiost the Debtor, you do not
need to file this proof of claim form, EXCEPT
AS FOLLOWS: If the amount shown is listed

{f known)

Filed on:

Name and address where payment should be sent (if different from above):
Tide Natural Gas Storage II LP

¢/o Alinda Capital Partners LLC

150 Bast 58th St.

New York, NY 10155
Telephone number: Attn: General Counsel
Bmail Address:

as any of DISPUTED, UNLIQUIDATED, or
CONTINGENT, a proof of ¢laim MUST be
filed in order to receive any distibution in
respect of your claim  If you have already filed
a proof of claim in accordance with the attached
instructions, you need not file again.

O Check this box if you arc aware
that anyone else has filed a proof of
claiin relating to this claim. Attach
copy of statement giving particulars,

FILED - 00297

1.  Amount of Claim as of Date Case Filed: §

120,000,000.00 plus interest,

fees and costs SDNY

If all or part of the clairn {s secured, complete item 4.

If all or part of the claim is entitled to priority, complete item 5.

ARCAPITA BANK B.S.C. (C)
12-11076 (SHL)

Check this box if the claim includes interest or other charges in addition to the principal amount of the claira, Attach a statezoent {hat itemizes intetest or charges.

Basis for Claim: Fraud, Fraudulent Inducement, Breach of Warranty, Breach of Contract, Securities Violations
(See instruction #2) )
3. Lastfour digits of any number by which creditor identifies debtor: 3a. Debtor may have scheduled 3b. Uniform Claim Identifier (optional):
’ account as: )
* (See instruction #3a) (See instruction #3b)
4.  Secured Claim (Seeinstruction #4) -
Check the appropriate box if the claim is securéd by a len on property or a right ofsctoff Amount of arrearage and other charges, as of the time case was
attach required redacted docuroents, and provide the requested information. filed, included in secured clairm, if any:
Nature of property or right of setoff: L] Real Bstate [J Motor Vehicle s
. Other
Describe; __ESCrOw Funds . Basis for perfection: Soo attached addendum
Value of Property: $70, 000, 000.00 Amount of Secured Claim: ~ §79,000,000.00 plus interest
Annual Interest Rate % OFxed or O varibe Amount Unsecured: S 50,000,000.00
_ (when case was filed) ‘
5,

priority and state the amount,

Domestic suppdn obligations under
1L U.5.C. § 507 (a)(1)(A) or (=)(1)(B).

O Up to $2,600* of deposits toward
purchase, lease, or rental of property
or services for personal, family, or
household use— 11 U.8.C. § 507 ()
.

§ 507 (@)(4).
|

O ‘Wages, salaries, or commissions (up to
$11,725%) earned within 180 days before
the case was filed or the debtor’s business
ceased, whichever is earlier ~ 11 U.S.C,

Amount of Claim Entitled to Priority under 11 U.S.C. § 507 (a). If any part of the claim falls into one of the following categories, check the box specifying the

O contributions to an employee benefit
plan—11 US.C. § 507 (2)(5). Amount entitled to priority:

O other- Specify applicable paragraph §
of 11 U.8.C. § 507 (a)(

Taxes or penalties owed to governmental '
units — 11 U.S.C. § 507 (a)(8).

*Amounts are subject to adjustment on 4/1/13 and every 3 years thereafier with respect to cases commenced on or after the date of adjustment.

Credits. The amount of all payments on this ¢laim hes besn credited for the purpose of making this proof of claim. (See instruction #6)l
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7. Documents: Attached are redacted copies of any documents that support the claim, such as promissory notes, purchase orders, invoices, iterized statements of runming
accounts, contracts, judgments, mortgages, and security agreements. If the claim is secured, box 4 has been completed, and redacted copies of documents providing
evidence of perfection of a security interest are awtached. (See instruction #7, and the definition of “redacted".)

DO NOT SEND CRIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.

If the documents are not available, please explain:

8.  Signature: (See instiuction #8) Check the appropriate box.

[J 1am a guarantor, surety, indorser, or other
codebtor. (See Bankrptcy Ruie 3005.)

[0 Iam the trustee, or the debtor, or their
authorized agent. (SeeBankrupticy Rule 3004.)

[J 1am the creditor (X} 1 am the creditor’s authorized agent.
(Attach copy of power of attorney, if any.)

1 declare under penalty of perjury that the information provided in this claim is true and correct to the best of my knowledge, information, and reasonable belief.
John Laxmi

Print Narne:

Secretar
Title: Y T

Tide N Gas Stora e II LP & laxooz / /
Company: de Natural g L/yn sl

. 5 L4 v
Address and telephone number (if different from notice address above): (Signature) (Date)
Telephone number: email:

Penalty for presenting fraudulent claim:_Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.8.C. §§ 152 and 3571. Modified B10 (GCG) (12/11)

INSTRUCTIONS FOR PROOK OF CLAIM FORM

The instruciions and definitions below are general explanations of the law. In certain circumstances, such as bankruptcy cases not filed voluniarily by the Debior,
exceplions (o these general rules may apply The attornays for the Debtors and their court-appointed claims agent, GCG, are not authorized and are not providing you with
any legal advice.

PLEASE SEND YOUR ORIGINAL, COMPLETED CLAIM FORM AS FOLLOWS: IF BY MAIL: ATTN: ARCAPITA BANK B.S.C.(c), C/O GCG, PO. BOX 9881
DUBLIN, OHIO 43017-5781. IF BY HAND OR OVERNIGHT COURIER: ATTN: ARCAPITA BANK B.5.C.(c), CJO GCG, 5151 BLAZER PARK WAY, STE A,

DUBLIN, OH 43017, ANY PROOF OF CLAIM SUBMITTED BY FACSIMILE OR EMAIL WILL NOT BE ACCEPTED.

THE GENERAL BAR DATE IN THESE CHAPTER 11 CASES IS AUGUST 30, 2012 AT 5:00 P.M. (PREVAILING EASTERN TIME)
THE GOVERNMENTAL BAR DATE IN THESE CHAPTER 11 CASES IS SEPTEMBER 17, 2012 AT 5:00 l’M (PREVAILING EASTERN TIME)
1tems to be completed in Proof of Claim form

Bankruptcy Court Information:

All of these chapter 11 cases other than Falcon Gas Storage Cempany, Inc, were
commenced on March 19, 2012, Falcon Gas Storage Company, Inc. filed its chapter
11 petition on April 30, 2012. You should select the Debtor against which you are
agserting your claim from the list provided.

A SEPARATE PROOF OF CLAIM FORM MUST BE FILED AGAINST EACH
DEBTOR.

Creditor’s Name and Address:

Fill in the name of the person or entity asserting a claim and the name and address
of the person who should receive notices issued during the bankruptey case. Please
provide us with a valid cmail address. A separate space is provided for the payment
address if it differs from the notice address. The creditor has a continuing obligation
to keep the court informed of its cument address. See Federal Rule of Bankrupicy
Procedure (FRBP) 2002(g). . N

1. Amount of Cluim as of Date Case Filed:

State the total amount owed to the creditor on the date of the bankruptcy filing. Follow
the instroctions concering whether to complete items 4 and 5. Check the box if inter-
est or other charges are included in the claim.

2, Basis for Claim:

State the type of debt or how it was incusred. Examples include goods sold, money
loaned, services performed, personal injury/wrongful death, car loan, mortgage note,
and credit card. If the ¢laim is based on delivering health care goods or services, limit
the disclosure of the goods or services so as to aveid embarrassment or the disclosure
of confidential health care information. You may be required to provide additional
disclosure if an interested party objects to your claim.

3. Last Four Digits of Any Number by Which Creditor ldentifies Debtor:
State only the last four digits of the Debtor’s account or other number used by the
creditor to identify the Deblor.

3a. Debtor May Have Scheduled Account As:

Report a change in the creditor’s name, a transferred claim, or any other information
that clarifies a difference between this proof of claim and the claim as scheduled by
the Débtor.

3b. Unifofm Claim }dentifier: ‘
If you use s uniform claim ideatifier, you may report it here. A uniform claim
ldenhﬁcr s an opnonal 24-charac(er identifier that certain large creditors use to

4. Secured Claim:

Check whether the claim is fully or partially secured. Skip this section if the claim is
entirely unsecured. (See Definitions.) If the claim is secured, check the box for the
nature and value of property that secures the claim, attach copies of lien
documentation, and state, as of the date of the bankruptey filing, the annual interest rate
(and whether it is fixed or varable), and the amount past due on the claim.

5. Amount of Claim Entitled to Priority Under 11 U.S.C. § 507 (a):

¥ any portion of the claim falls into any category shown, check the appropriate box(es)
and state the amount entitled Lo priority. (See Definitions.) A claim may be partly prior-
ity and partly non-priority. For example, in some of the categories, the law limits the
amount entitled to priority.

6. Credits:

An authorized signature on this proof of claim serves as an acknowledgment that
when calcuiating the amount of the claim, the crcdnur gave. the Debtor credit for any | -
payments received toward the debt.

7. Documents: .

Attach redacted copies of any documents that show the debt exists and 8 Licn
secures the debt. You must also attach copies of documents that evidence perfection
of any security interest. You may also attach a summary in addition to the documents
themselves. FRBP 3001(c) and (d). If the claim is based on delivering health care|.
goods or services, limit disclosing confidential health care information. Do not send
original documents, as attachments may be destroyed after scanning.

8. Date and Signature:

The individual completing this proof of claim must sign and date it. FRBP 9011, If
the claim is filed electronically, FRBP 5005(a)(2) authorizes courts to establish locat
rules specifying what constitutes a signature. If you sign this form, you declare under
penalty of perjury that the information provided is true and correct to the best of your
knowledge, information, and reasonable belief. Your signature is also a certification
that the claim meets the requirements of FRBP 9011(b). Whether the claim is filed
electronically or in person, if your name is on the signature line, you are responsible
for the declaration. Print the name and dtle, if any, of the creditor or other person
authorized to file this claim. State the filer’s address and telephone number if it differs
from the address given on the top of the form for pumoses of receiving notices. If the
claim is filed by an authorized agent, attach a complete copy of any power of attomney,
and provide both the nams of the individual filing the claim and the name of the agent.
If the authorized agent is a servicer, identify the corporate servicer as the company.
Criminal penaltics apply for making a false statement oz a proof of claim.

Fo) \§ apt: 3
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DEFINITIONS -

Debtor
A debtor is the person, corporation, or other entity that
has filed a bankruptcy case.

Credifor

A creditor {s the person, corperation, or other entity
to whom the Debtor owes a debt that was incurred
before the date of the bankmptcy filing See 11 US.C.
§ 101 (10}

Claim
A claim is the creditor’s right to receive paymcnt for a
debt owed by the Debtor on the date of the bankmptey

filing. See 11 U.S.C. § 101 (5). A claim may be secured -

or unsecured,

Proof of Qaim

A proof of claim i8 a form used by the creditor to
indicate the amount of the debt owed by the Debtor
on the date of the bankruptcy filing. The creditor
must fils the forn with GCG as described in the
instructions above and in the Bar Date Notjce,

Secured Ctaim Under 11 U.S.C, § 506 (a)

A secured claim ig one backed by a lien on property of
the Debtor, The clpim is secured so long as the creditor
has the right to be paid from the property prior to other
creditors. The amount of the secured claim cannot
exceed the value of the property. Any amount ‘owed to
the creditor in excess of the value of the property is an
unsscuced claim, Examples of liens on property incluge
a mortgage on real estate 'or a security interest in a car.
A lien may be voluntarily granted by a Debtor or may
be obtained through a court proceeding In some states,
a court judgment is 8 ficn. A claim also may be secured
if the creditor owes the Debtor maney (has a right to

setoff).

Pg 18001246

Unsecured Claim

An unsecured claim is one that does not raeet the
requirements of a secired claim. A claim may be partly
unsecured if the amount of the claim exceeds the value of
the property on which the creditor has a licn.

Claim Entitled to Priority Under 11 U.S.C. § 507 (a)
Priority claims are certain categories of unsecured claims
that are paid from the available money or property in a
bankruptcy case before other unsecured claims,

Redacted

A document has been redacted when the person filing
it bas masked, edited out, or otherwise deleted, certain
information. A creditor must show only the last four digits
of any social-security, individual’s tax-identification, or
financial-account mumber, only the initials of e minor’s

‘nanae, and only the year of any person’s date of birth,

If the claim is based on the dolivery of heslth care
poods or services, limit the disclosure of the goods or
services 50 as to avoid embarrassment or the disclosure
of confidentia] health care information.

INFORMATION

Evidence of Perfection

Evidence of perfsction mey include a mortgage, lien,
certificate of title, financing statement, or other document
showing that the lien has been filed or recorded.

Acknowledgment of Filing of Claim

To receive a date-stamped copy of your chim form,
please provide a self-addressed stamped envelope and a
copy of your proof of claim form when you submit the
original to GCG.

Offers to Purchase a Claim )
Certain enfities are in the business of purchasing|.
claims for an amount less than the face velue of the
claims. One or more of these entities may contact the
creditor and offer to purchase the claim. Some of
the written comrnunications from these entities may
easily be confused with officia) court documentation
or cornmunications from the Debtor. These entities do
not represent the bankruptcy court or the Debtor. The
creditor hes no obligation to sell its claim. However,
if the creditor decides to sell its claim, any transfer of
such claim is subject to FRBP 300 i(¢), any applicable
provisions of the Bankruptcy Code (11 US.C. § 101 ez
seq.), and any applicable orders of the bankruptey court.

List of Debtors and Case Numbers

Indicate on the face of the Proof of Claim form the Debtor against which you assert a claim.
Choose only one Debtor for each Proof of Claim form.

Arcapita Bank B.$.C.(¢) 12-11076

. Arcapita Investment Holdings Limited 12-11077

Arcapita LT Holdings Limited 12-11078
Windturbine Holdings Limited 12-11079
AREID Il Holdings Limited 12-11080
Railinvest Holdings Limited 12-11081
Falcon Gas Storage Company, Inc. 12-11790




12-11076-shl
BRACEWELL
8. GIULIANI

Pg 181 of 246

August 28,2012

Doc 1109 Filed 05/16/13 Entered 05/16/13 17:06:16

Texas

New York
Washington, DC
Connecticut
Seattle

Dubai

London

Main Document

Jason G. Cohen
Associate

713.221.1416 Office
800.404.3970 Fax

Jason.Cohen@bgilp com

Bracewell & Giuliarm LLP
711 Louisiana Street
Suite 2300

Houston, Texas
77002-2770

Arcapita Bank B.S.C.(¢c)

c/o GCG

5151 Blazer Parkway, Suite A
Dublin, Ohio 43017

Re:  Tide Natural Gas Storage I LP and Tide Natural Gas Storage II LP - Proofs of

Claim

Dear Arcapita Bank B.S.C.(¢):

Enclosed please find the following proofs of claim for filing with original signatures:

1. Proof of Claim of Tide Natural Gas Storage [ LP against Arcaf)ita Bank B.S.C.(c),

Case No. 12-11076.

2. Proof of Claim of Tide Natural Gas Storage II LP agains

Case No. 12-11076.

t Arcapita Bank B.S.C.(¢),

3. Proof of Claim of Tide Natural Gas Storage I LP against Falcon Gas Storage

Company, Inc., Case No. 12-11790.

4. Proof of Claim of Tide Natural Gas Storage II LP against Falcon Gas Storage

Company, Inc., Case No. 12-11790.

Additionally, enclosed are copies of the above listed proofs of claim to be file stamped and
returned to me as proof of receipt via the enclosed self-addressed stamped envelope.

Very truly yours,

Bracewell & Giuliani LLP

(Lo

on G. Cohen

H4153116.1
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE:
Chapter 11
ARCAPITA BANK B.S.C.(c), et al.,
' Case No. 12-11076-shl

Debtors. Jointly Administered

IN RE:
Chapter 11
FALCON GAS STORAGE CO,, INC. '
Case No. 12-11790-shl
(Jointly Administered under
Case No. 12-11076)

Debtor.

P> LI LI LD A M D G S A S LA S S

~ ADDENDUM TO PROOFS OF CLAIM FILED BY TIDE NATURAL
GAS STORAGE 1 1.P AND TIDE NATURAL GAS STORAGE I LP

1. Claimant. Tide Natural Gas Storage I LP and Tide Natural Gas Storage Il LP

(together, “Tide”) hereby files this addeﬁd‘um (“Addendum”) to their proofs of claim (together,
N | ‘ .

“Claim”). This Addendum and the attachments hereto are an integral part of Tide’s Claim and

are incorporated by reference into the Claim for all purposes.

2. Background of Claim. The Claim is based on the fraud, fraudulent inducement,
breach of wana;lty, breach of contract, and securities violations of Falcon Gas Storage Co., Inc.
and Arcapita Bank B.S.C.(c), as more specifically detailed in Tide’s Complaint filed in the"
District Court for the Southern District of New quk, wﬁich initiated Casé Né: 10-CIV-5821 (tfle

“Complaint™) (as attached to the Claim).

3. Amount of Claim (further detailed in the Complaint). The Claim is made in the

amount of $120,000,000.00 plus interest, fees and costs. ‘

#4045383.1



12-11076-shl Doc 1109 Filed 05/16/13 Entered 05/16/13 17:06:16 Main Document
Pg 183 of 246 '

4. Interest. Tide seeks all pre- and post-judgment interest related to the causes of
action asserted in the Complaint to which Tide 1s entitled under applicable law. Tide also seeks
all investment income earned upon the $70,000,000.00 currently in escrow.

5. Fees and Costs. Tide seeks its reasonable and necessary attorneys’ fees and all
court costs, as detailed in the Complaint. * |

6. Supporting Documents. The Claim is based upon the actions -detailed in the

Complaint.

7. Judgment. No judgment has been rendered on the Claim. -

8. Credits. The amount of all prepetition payments and credits on the Claim hav'e
‘been credited and deducted Vfo,r the purposes of making this Claim. Furthermore, Tide deposited
$70,000,000.00 of the purchase price for the sale of NorTex Gas Storage Company, LLC into

~ Escrow with HSBC Bank USA, N.A. as escrowl agent. These funds remain in escrow and,

because the Debtor has perpetrated a fraud upon Tide, as detailed in the Complaint, these funds
remain the property of Tide. Upon return of the $70.,000,000.00, Tide will-provide a credit of
$70,000,000.00 against its Claim,

9. Notices. All notices to PPL concerning this Claim should be sent to:

Tide Natural Gas Storage [ LP

Tide Natural Gas Storage 1l LP

c/o Alinda Capital Partners LLC

- 150 East 58th St.
New York, NY 10155
" Attn: General Counsel

Copies of all notices to Tide concerning this Claim should be sent to:

Bracewell & Giuliani LLP

711 Louisiana Street

Suite 2300

Houston, Texas 77002
Attn: Trey Wood

#4045383.1
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713.223.2300

10. Protective Filing/Amendments. This Claim is filed under compulsion of the bar
date established in this case, and is filed to protect Tide from forfeitﬁre of its "claims. The
execution and filing of this Claim are not (i) a waiver or release 6f, any of Tide’s rights againgt
any entity or person liable for all or part of the Claim, (ii). a consent by Tide to the jurisdictibn of
this Court withlrespect to any proceeding commenced in this case against or otherwise involving
Tide, (iii)' a waiver 6f the right to withdraw the reference with respect to the subject matter of the
Claim, any obje;:tion or other proceeding commenced wifh respect thereto | or any othér
proceeding commenced in this case against or otherwise involving Tide, (iv) an election of
vremedy that waives or oth'erwise affécts any other remedy, or (v) a waiver or release of any of
Tide’s ri.ghts against any third party.

11.  Reservation of Rights. Tide expressly reserve its rights to (1) amend or

supplement this Claim in any respect, (ii) file additional proofs of claim for claims not covered
by this proof of claim, (iii) seek relief from the automatic stay to pursue Tide’s ,Comp.laint
- currently pendihg in the District Court for the -Southern District of New York, and (iv) seek
withdrawal of the reference with regard to any complaint ﬁlfad in the Bankruptcy Court for the
Southern District of New York, including, but not limited to, the complaint filed by the Hopper

Parties, which mitiated Adversary Proceeding No. 12-0162.

#4045383.1
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Case 1:10-cv-05821 KMW Document 1 Filed 08/02/10 Pagé 1 of 26

nG:

 UNITED STATES DISTRICT Cot R |
SOUTILRN DISTRICT OF NEW YORK | % @ @W | 5 @ 2 E..
TIDE NATURAL GAS STORAGET, /. .

LP and TIDE NATURAL GAS STORAGE . ECFCASE
11, LP,

Plaintiffs, ' Civil Action No.
v.

FALCON GAS STORAGE COMPANY,
INC.; ARCAPITA BANK B.S.C;
ARCAPITA, INC.; and HSBC BANK
USA, NATIONAL ASSOCIATION,

Defendants.

Plaimiffs TIDE NATURAL GAS STORAGE 1, LP and TIDE NATURAL GAS
’ STOR'A&.?E I, LP (’.together, "Plaiﬁtjﬁ’s") for _th(.-,ir Complaint agaiﬁst Defehdants FALCON GAS
STORAGE COMPANY, INC., ARCAPITA BANK B.S.-C., ARCAPITA, INC., and nominal
defendant HSBC_: BANK USA, NATIONAL ASSOCIATION ("HSBC" (collectively,

‘ "Défendants“-) allege as follows: 7

JURISDICTION AND VENUE

1. This Court has subject matter jurisdiction because Certgin claims as{sertcd herein
arise under § 10 of the Securities Exchange Act of 1934 (the "Act") (15 U.S.C. §78j.(b)).
Jurlsdlctlon is conferred by § 27 of the Act (15 U.S.C. § 78aa). This Court has supplemental
jurisdiction over all state law and other claims asserted herein pursvant to 28 U.S.C. § 1367.

2. This Court has personal jurisdiction over all parties to this action because all
parties do business within the State of New York as the term "doing business" is understood in
lavx;, have the requisite "minimum contacts” with the State of New York as the term "minimum
contacts" is undcrétood_ in law, have pu:lposefuily availed themse\lyes‘ of the protections and

benefits of the laws of the State of New York as required to establish in personam jurisdiction, or
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have expressly consented to the jurisdiction of this Court and of the Cobﬁé of the State of New
York. This Court's exercise of personal jurisdiction over all Defendants will not offend
traditional notions of fair play and sgbstantialjustice.

3. Venue is proper in this district pursuant to § 27 of the Act (15 U.S.C. §' 78aa)
because Defendants transact business in this district. Venue is also éuthorized in this district
under 28 U.S.C. § 1391(a)(2) because a substantial part of the events or omissions giving rise to ‘
Plaintiffs' ciaims occurred in this district. Venue is also proper in this district by agreement of
the parties.

PARTIES

4. Pla.intiff TIDE NATURAL GAS STORAGE 1, LP is formerly known as Alinda
Natural Gas Storage 1, LP, and 'here?.fter, together with Tide Natural Gas Storage 1, LP
(formerly Alinda Natural Gas Storage Il, LP), shall be referred to as "Plaintifis." Tide Natural
Gas Storage I, LP is now and at all relevant times has been a Iilmited paftnership organized and
existing under the laws of the State of Delaware.

5. Plaintiff TIDE NATURAL GAS STORAGE 11, LP is formerly known as Alinda
Natural Gas Storége 11, LP,Y and herealter, together‘with Tidg Natural Gas Stdrage I, LP
(formerly Alinda Natural Gas Storage I, LP), shalyl‘be referred to as "Plaintiffs." Tide Natural
Gas Storage 11, LP is now and at all relevant times has been a limited partnership organized and
existing under the laws of the State of Delaware.

6. Defendant FALCON GAS‘ STORAGE COMPANY, INC. (hereafter, "Falcon") is
a corporation organized and existing under the laws of the State of Delaware, with its principal
plac!a (;f business located in Atlanta, Georgia. Pursuant to Section 11.1 of the Purchase

~Agreement by and between Falcon and Plaintiffs, Falcon may be served with process via U.S.
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ccrtihcd mail, ¢/o Arcapita, at 75 Fourteenth Street, 24th Floor, Atlanta, Georgia, 30309, with a
copy to Raymond E. Baltz, King & Spalding, 1180 Peachtree Street, Atlanta, Georgia, 30309.

7. Defendant ARCAPITA BANK B.S.C. (hercafter, together with Arcapita, Inc.,
"Arcapita“‘) is a joint stock company incorporated in the Kingdoﬁ: of Bahrain. Its principal place
of business in thé United States is 75 Fourtc;:nth Street, 24th Floor, Atlanta, Georgia, 30309.
Pursuant to Section 3.4 of the Guaranty Agrecment between Arcapita Bank B.S.C. and P!aintiffs,
Arcapita Bank B.S.C. may be served with process via U.S. certified mail, clo Arcapita Inc., at 75
Fourteenth Street, 24th Floor, Atlanta, Georgia, 30309, attention Bria_n R. McCabe, with a copy
to Raymond E. Baltz, King & Spalding, 1180 Peachtree Strcet, Atlanta, Georgia 30309,

A8. Defendant ARCAPITA, iNC. (hereafter, together with Arcapita Bank B.S.C,,
"Arcapita") is a cﬁrporation organized and existing under the laws of the State of Delawarc,lwith
its principal place of business located at 75 Fourtcenth Street, 24th Floor, Atlanta, Georgia
30309. Arcapita, Inc. docs not have a registered agent for service of process in the State of New
York. Arcapita, Inc. may be scrved with process pursuant to Federal Rule of Civil Procedurce
4(h)(1) by delivering a copy to its registered agént, RL&F Service Corporation, One Rodney
Square, 10th Floor, Wilmington, Deléwarc 19801.

9. Defendant HSBC BANK USA, NATIONAL ASSOCIATION, in its capacity as
escrow agent ("HSBC"), is a national banking association. HSBC's principal place of business is
1800 Tysons Boulevard, Suite 50, McLean, Virginia 22102, HSBC may be served with process
pursuant to Federal Rule of Civil Procedure 4(h)(1) by delivering a copy to its registered agent,
Legal Processing, 12th Floor, One HSBC Center, Buffalo, New York 14203. HSBC is a nominal

defendant in this matter; it has been named solely because injunctive relief is sought with respect
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to certain funds that are in HSBC's possession as escrow agent pursuant to an agreement between

the other parties.

A. Overview of Case

10.  This lawsuit arises out of Falcon's and its controlling.affiliates' misrepresentations
to Plaintiffs in conncétidn with a half-billion dollar transaction for the sale of a naturai gas
stb_rage business, NorTex Gas Storage Company, LLC (“NorTex"). Plaintiffs purchased the
natural gas storage business on the sirength of various material representations and warranties
from Falcon and its affiliates, including representations about NorTex's business and the value of
certain of NorTex;s assets, in pai‘ticular the amount of "pad gas'; in the natural gas storage
facilities, the operating costs associated witl; fuel consumption; and the source of hydrocarbons
'extra'cted during, -obcration of NorTex‘g two natural gas liquid ("NGL") extraction plants. -
Plaintiffs have recently discovered not only that those representations and warranties wcré false,
bﬁt that both Falcon and its controlling affiliates had actual knowledge of the falsify at the time

. Plaintiffs agreed to purchase NorTex.

L. The difference in value between the quantities of pad gas as represented and the
quantities of pad gas actually present exceeds $30 million, and the implications of this shortl’all’
and the mechanisms by which the shortfall was created has an impact on the economics of
NorTex's gas storage business that (ar exceeds that amount. Plaintiffs therefore bring this action
seeking, alternatively, moﬁey damages for the economic harm they have suffered, disgorgement
éf Falcon's uﬁjust gains from the transaction, or rescission of the purchase and sale of NorTex.
In addition, because the transaction was the product of a fraud, and because Falcon's controlling

~ affiliates have demonstrated an intent to move certain proceeds from. the pgnrchase and sale

beyond the jurisdictional reach of this Court, Plaintiffs further seek injunctive relief preventing
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- Falcon or its affiliates from removing certain escrowed proceeds of the sale from the escrow
account where those funds are currently held.

B. Plaintiffs' Purchase Of NorTex

12. NorTen, formerly a subsidiary of Falcon, is in the business of storing and
processing natural gas-in and from th underground gas storage facilities located in northern
Texas, sometimes referred to 'as the "Worsham-Steed Facility” and the "Hill-Lake Faci]ity,"'
respectively, and collectively referred to as the "Storage Facilities."!

11;. “In March 2010, Plaintiffs and Falcon entered into a Purchase Agreement (“the
Purchase Agreement") whereby Plaintiffs agreed to purchase all of Falcon's interest in NorTex. .
Plaintiffs thereby acquired the entire gaé storage bnsin_eSS of NorTex, including NorTex's
ownership in the Worsnam—Stced and HAill—Lake entities and their respective ownership and
operation ofAthe Worsham—&‘?teed and Hill-Lake Facilities. The transaction closed on April 1,
| 2610; at that time, Plaintiffs paid Falcon a total of.$515‘ million fnr NorTex.?

C. Defendants' Specific Representations To Plaintiffs

14.  During the course of negotiations and due diligence, Falcon and its controlting
affiliate, Arcapita, provided -Plaintiffs and their representatives with certain detailed and specific
financial information regarding NorTex's operations and the value of the assets owned by ‘

NorTex and the Worsham-Steed and Hill-Lake entities. Among that information were certain

! Specifically, NorTex owns all the interests in two sets of subsidiaries: (1) Worsham-
Steed GP, Inc. and Worsham-Steed Gas Storage, L.P. (logether, "Worsham-Steed") and (2) Hill-
Lake GP, Inc. and Hill-Lake Gas Storage, L.P. (together, "Hill-Lake"). The Worsham-Steed and
Hill-Lake entities in turn own and operate the two underground natural gas slorage facilities and
related ?rocessmg facilities.

As noted below, $70 million of that purchase price was placed in escrow with Nominal ~
Defendant HSBC pursuant to a First Amendment to Purchase Agreement dated April 1, 2010
("the First Amendment") and an Escrow Agreement. That $70 million represents a material part
of the consideration paid by Plaintiffs for the purchase of NorTex and is the subject of Plaintiffs'
claims for injunctive relief and alternative-claims for money damages or rescission as set out in
more detail below.

. Y
HOUSTON\2406237.14 -5-
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specific representations regarding the quéntities and value of “pad ‘gas-" contained in the
respective Storage Facilities, the operating costs .associated with the consufnption of fuel in the
operations of the respecti?e Storage Facilities, and the source of hydrocarbons extracted during
operation of NorTex's two NGL extraction plants.

15, For example, Falcon and Arcapita provided financial statements and related
materials for fiscal year 2007 through 2009 containing inventory values:for pad gas in ti;e‘
Storage Facilities that, taken together, represented there was a combined historical inventory
value of $70,337,515 of pad gas in the two Storage Facilities as of March 31, 2009. Those
representatiopé were corroborated by a "managerﬁent presentation” and supposed "pressure test
data” that Falcon and Arcapita provided Plaintiffs in February 2016; in the process of due
diliéenc'e for the purchase and sale of NorTex. Those documents .represented 'tﬁat, based on
actual pressure tgstipg and engineering analysi;, there.were 4 billion cubic feet ("bef™) of pad gas
in the Hill-Lake Facility and 10 bef of pad gas ir_\_‘the Wdrsham—Ste_ed Facility.

16. - In addition, in February 2010, in ;:onnection with due.di]ige'nce for the sale of
NorTex, Falcon and Arcapita provided Plaintiffs with financial statements for Falcon's and
NorTex's fiscal years from 20()7'. through 2009. In those financial statements, Falcon and
Arcépita gave inaccurate information regarding opérating expenses {rom fuel consum'ption in the
operation of the Storage Facilities. In connection with those' financial statements, Falcon and
Arcap'ita instead represer:nted' that the fuel consumption from operations was .oft'"set by a
phenomenon they described as "Btu enhancement”, essentially, they represented that native
hyc‘irocarbons in the Storage Facilities were enhancing the heating value of customer gas

sufficient to offset the fuel consumed in operating the Storage Facilities. Falcon and Arcapita
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also represented that the extraction of NGLs ferm' within the Storage Facilities had-no effect on .
the quar;tities of gas present in the Storage Facilities.

17, In the financial statements and purported pressure testing data, Falcon and
Arcapita represented that they performed regular pressure tests and engineering measurements of
the volume of pad gas in the Storage Facilities.

18. ”i‘he financial statements, management preseﬁtatiohs, and purported pressure test
data were prepared by Falcon's rx;:presentative_s acting w;ithin- the course and scope of their
émployment by Falcon and, on information and belief, by representatives of Arcapita acting
within the course and scope of their employment by Arcapita.

19.  "Pad gas" is of fundamental importance to the operation of a natural gas storage
facility. "Pad gas" is the base amount of gas neéessary to maintain storage field pressure and
deliverability éf the customers’ gas stored in the facility. Without sufficient pad gas, the Storage
Facilities would be unable towithciraw and delivér customer gas at levels required for services
such as "firm storage service" ("FSS"), "load-following hourly balancing” ("LFHB"), and "park-
and-loan" ("PAL") agreements with'cu‘st.omers. I[n other words, the quantity of pad gas in the
Storage Facilities is material information because, without sufficient pad gas in the Storage
Facilitieé, NorTex cannot meet iAts obligations to ifs customers and cannot operate its gas storage

" business. Likewise, the information regardiné fuel éonsumption and the source of hydrocarbons
extracted during NGL facility operations 1s essential in accurétely évaluating the ¢con0mi§: value
" of NorTex and the assets it owns and operates and, thué, material to any potential purchéser.

20.  In the Purchase Agreement, Falcon expressiy rcpreser;ted‘ and warranted that

"each balance sheet included in the Financial Statements (including kthe related notes and

schedules) has been prepared in accordance witht GAAP and fairly presents in all material

HMOUSTON\2406237.14 ; -7-
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respects the consolidated financial position of the Company and its Subsidiaries as of the date of
each such balance sheet . . . ." |

2. Also in the Purchase Agreement, Falcon represented that neither NorTex nor its
subsidiaries have experienced a "Material A.clverse Effect. .. orl other disposition of any material
assets" since March 31, 2009.

22, In addition, in the course of due di'ligence, Plaintiffs inquired of Falcon regarding
why Falcon's records did not show any change in-value over time for the pad gas'present in the
Storage Facilities, and why there was no entry in the records for the cost, expense, or
consumption of fuel consumed in the process of extracting npatural gas liquids from the gas stored
in the facilities. Falcon and Arcapita responded by referring Plaintiffs to a January 2010
memorandum with a subject of "NGL Material Balance & Shrink," a Microsoft Excel file, and a
February 2010 "Material Balance" presentation which Falcon and Arcapita had caused to be
provided in the due diligence "data room" and made available to Plaintiffs. That "Material
Balance" presentation and the other associated information represented, in summary, that the
consumption of pad gas as fuel in the storage and processing of gas-contained in the Storage
Facilities was offset by a phenomenon they described as "Btu enhancement‘." This information

" also represented that the_ source of hydrocz;rbons produced during NGL extraction facility "
operationé was native fluids contained in the Storage Faéilities, and not pad gas or customer gas
being injected from gas pipelines.for storage and later withdrawal.

23.  Falcon and Arcapita made the foregoing representations in the course of due
diligence regarding the sale of NorTex because they knew that potential buyers such as Plaintiffs
would require information about the quantities and values of pad gas in the Storage Facilities, the

source of compressor fuel and associated operating expense, and the source of hydrocarbons
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produced during NGL extraction facility operations as material components in cvaluating the gas
storage assets and operations. Further, Falcon and ‘Arcapita made these representationsr
specifically in response to inquiries from Plaintiffs regarding the quantitics of pad gas, the
consumption of compressor fuel, and the extraction of hydrocarbons as NGLs, each as reflected

. in Falcon's records, knowing that Plaintiffs would rely on the information provided. Falcon and
Arcapita made these representations intending that Plaintiffs would rely on- them in procecding
with the purchase of NorTex.

24.  Between March 15, 2010 and April 1, 2010, in rcasonable rcliance on these
representations from Falcon and Arcapita regarding pad gas quantitics, compressor fuel
consumption, and the source of hydrocarbons produced during NGL extraction facility
operations, Plaintiffs entered into the Purchas‘c.. Agreemeﬁt, the First Amendment, and the
Escrow Agreemc-nt, and proceeded to close the purchasc and sale of NorTex and pay over half a
billion dollars to Falcon, including the $70 million escrow fund.

D. Defendants' Misrepresentations

25. In or around May 20190, aft.cr'closir;g the purchase of NorTex, Plaintiffs conducted

a shut-in pressure test‘on the Hill-Lake Facility. A proper enginecring analysis of the results of

Plaintiffs' test indicated a shortfal.l of both NorTex's pad gas as well as customer gas,’ totaling

approximatcly 4 bef at the Hill-Lake Facility alone. Further investigation has indicated a likely
shortfall of 6 bef or more between the two Storage Facilitics combined.

26, Since that time, Plaintiffs have been engégcd in rigorous investigation into the

root causes for thc. shortfalis in pad gas and customer gas. Plaintiffs have discovered that the

shortfalls arc the result of a number of shoddy and fraudulent practices by Falcon during its

3 "Customer gas" is the amount of gas that customers have stored in the Storage Facilities
as part of gas storage agreements with NorTex. .

HOUSTONR2406237 14 -9.
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ownership and operation of NorTex and the Storage Facilities over a period at least two years
preceding thé closing of Plaintiffs' purchase of NorTex. The cduses for the gas shortfalls are
disturbing and indicative of gross neglect, if not outright deception, on the part of Falcon and
Arcapita,

27. Tor example, Plaintiffs have learned that, during its operation of NorTex and the
Storage Facilities, FFalcon failed to properly account for and record {uel usage in compression of
gas in the Storage Facilities, and that consumption of fuel in the compression operations actually
drew upon and dépleted the quantities of gas within the Storage Facilities to'a degree that was
not offset by Falcon's represented "Btu enhancement” theory. In reality, at the Hill-Lake Facilﬁy
alone, fuel consumption represents over $3 millioﬁ in annual operéting expenses that were
completeiy omitted from the financial statements Falcon and Arcapita provided to Plaintiffs. At
the Worsham-Steed Facility, the figure is over $4 million anhually. The combined economic
impact of the omitted operaling‘ éxpenses associated with fuel consﬁmed in the compression
Operéti()ns at the Hill-Lake and Worsham-Steed Facilities is over $40 milAlion. This omitted
financial data represents material information which Falcon and Arcapita knew and had a duty to
disclose to Plaintiffs, and which wpuld ilavc significantly reduced the economic value Plaintiffs
" attributed to NorTex's business. B

28. Further, Plaintiffs have discovered that the supposed "pressure test” data Falcon
and Aréapita proﬁde& in due diligence was not actual pressure testing and engineering analysis
as rcpresentcd‘. Rather, the documents reflected mérc "in-and-out" caic.ulations derived [rom old,
inaccurate baseline assumptions regérding "starting quantities” of pad gas in the two Storage

Facilities and relied on inaccurate or incomplete in-and-out flows.

HOUSTONZ2406237.14 : -10-
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‘ 29, Plaintiffs have also discovered that Falcon did not properly monitor, record, or
analyze the volume or composition of gés flows in and out of the Storage Facilities and related
systems.

30..  Plaintiffs have also learned that Falcon failed to properly calculate and account
for "shrinkage" resulting from the extraction of NGLs from the gas within the Storage Fac'ilities.
"Shrinkage" refers to the amount of naturai gas that is transformed into 1{quid products such as
gthane, propané, and butane during processing of natural gas at NGL extraction plants such as
exist at both the Hill-Lake and Worsham-Steed Facilities. In addition, the gas flows associated
with NGL extraction operations were incorrectly portrayed in a ﬁlaterially different way in the

- Material Balance information provided to Plaintiffs by Falcon and Arcapita's representatives.

31. Plaintiffs have also learned that, contrary to Falcon's and Arcapita's
representations in the 2007, 20(58, ar'ld 2009 financial statements and elsewhere, F alcon failed to
conduct regular and consistent shut-in pressure testing and relatéd volumetric calculations and
measurements of the quantities of gas within the Storage Facilities, and failed to conduct
thorough and proper analyses of the results of those tests to ensure NorTex's financial records .
were accurate.

32.  Plaintiffs have discovered that both F alcon and Arcapita knew of ‘thré\se prpblems‘,
and therefore the falsity of the information, at the time they were m.aking representations and
warranties to Plaintiffs regarding NorTex's financial condition, the value and qﬁantity of gas in
the Storage Facilities, the source and cost of compressor fuel, the soﬁrce of and economic value
of hydrocarbons produced during NGL extraction facility operations, and the absence of

materially adverse changes or events in the company's operations and assets.
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33, Speciﬁcélly, in early 2009, NorTex management communicated to Arcapita that
the Storage Facilities had "deliverability issues" related to gas shortfalls. NorTex discussed with
Falcon and Arcapita the p;)ssible purchase of additional pad gas to make up for. the shortfalls and
resolve the deliverability issues; Falcon and Arcapitd ‘rejected tiw purchase of additional pad gas.
Instead, Falcon énd Arcapita caused NorTex to enter into "park-and-loan" arrangements ‘Lhét, in
essence, "borrowed" 1.5 bef of gas to aid 'with immediate deliverability problems.. This
temporary "fix" concealed the depleted pad gas and did nothing t'o correct the inaccurate records,
flawed processes, and shocidy operations and recordkeeping that led to the overstatement of the
quantities and values of the pad gas and customer ‘gas fo begin with, thereby perpetuating the .

" problem with the full knowledge of Falcon and Arcapita. Not surprising, none of that
information was discloseé to Plaintiffs in the course of negotiation and due diligence for its half-
billion-dollar purchase of NorTex,

34. - Further, in or around October 2009, Falcon and, on information -and belief,
Afcapila, received a report from Platt, Sparks & Associales that zittempled to correlate pressure
readings from the Hill-Lake Facility with gas inventories reported in Hill-Lakes' regulatory
filings. The information contained in the report mz;dc it clcar' that either the Hill-[;ake Facility
inventory levels ;:ontained in the regulatory filings were inaccurate or that the Hill-Lake Facility
was losing gas. Again, Falcon and Arcapita failed’ to disclose that information to Plaintiffs in the

_course of negotiation and due diligence for it;s heilf—b:illion-dollar purchase of NorTex.

" 35, Plaintiffs have also discovered since closing the purchasg of NorTex vthat,l in late~
2009 and early 2010, Falcon management bc‘came aware that Nc;rTex was encouhtcring
additional deliverébility issues dueASpeciﬁcally to shortfalls and depletion of pad gas. Once

Bl
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again, Farlcg)n and Arcapita failed to disclose that information to Plaintiffs in Fhe course of
ncgotiation and' due diligence for its half-billion-doliar purchase of Nor’fex.

36, This omitted financial data and other information repfesenls material information
which Falcon and Arcapita knew and had a duty to Qisclosc to Plaintiffs, and which would have
significantly reduced the economic value Plaintiffs attributed to NorTex's bﬁsiness.

E. Damage To Plaintiffs

37. As a result of Falcon's and Arcapita's misrepresentations, Plaintiffs have
purchased and now own NorTex and its gas storage operations, but find themselves owning far
less than they bargained for and far less than what was represented. In the immediate term,
Plaintiffs (throu-gh NorTex) have been forced to mitigate further losses by implementing a
program to strategically and opportunistically purchase approximately 4 bef of gas to make up
for the shortfall in pad gas and customer gas at the Hill-Lake Facility and ensure continued
compéianc_e with customer contracts. At c.urrent market prices, the loss to Plaintiffs as & result of
having to cover these gas shortfalls is; approximately $20 million, and Plaintiffs believe in
reasonable prohébility the future costs to cover such shortfalls e;t the combined Storage Facilities
will exceed an additional $10 million.

-38.  Further, as a result of Falcon's and Arcapita's misrepresentations regarding the
SOUI;Ce and cost of fuel consumed in_the cémpression of gas at the Storage Facilities, Plaintiffs
will incur additi(_)nal, Linbz}rgaincd;for annual operating expense:s that were completely omitted

* from the financial statemen‘ts Falcon and Arcapita provided to-Plaintiffs. Specifically, at the
Hill-Lake Facility alone, fuel éonsumption represents over $3 million in annual oberating
expenses, expenses thal were omitted from the financial statcments provided by Falcon and
Arcapita and rélied upon by Plaintiffs. At the Worsham-Steed Facility, the figure is over $4

million annually. The undisclosed operating expenses associated with fugltconsumed in the

HOUSTON2406237.14 -13-



12-11076-shl Doc 1109 Filed 05/16/13 Entered 05/16/13 17:06:16 Main Document
- Pg 198 of 246

Case 1:10-¢v-05821-KMW Document 1 Filed 08/02/10 Page 14 of 26

compression operations of the combinéd Storage Facilities have an economic impact of over $40
million on the value of the assets Plaintiffs purchased.

39.  Moreover, Plaintiffs have also suffered significant economic losses in connection
with the extraction of NGLs from the gas in the Hill-Lake Facility and possibly the Worsham- ‘
Steed Facility. It was represented to the Plaintiffs that NGLs extracted at the gas storage
facilities came from native fluids contained in the Storage Facilities, and not pad gas or customer
gas being injected from gas pipelines for storage and later withdrawal. Plaintiffs have
determined that a siéhiﬁcant portion of the NGLs extracted from the Hill-Lake Facility;
primarily ethane, actually come from customer gas.being injected for storage. Economic losses
to the Plaintiffs include the cost of customer gas sﬁrinkagc that has not been reflected on the
income statement; severance and royalties paid on NGLs colﬁing from that shrinkage; and
unattractive revised economics for continued extraction plant operation. For the Hill-Lake NGL
extraction plant alone, economic value will be reduced by over $3 million just due to customer
gas shrinkage. If the combined impact of shfinkage and unaccounted for compressor fuel use
renders the NGL extraction plant uneconomic to operate, the totai reduction in economic value
will be over $15 million. The Worsham-Steed NGL extraction plant could have similar, or even
higher _red-uctions in economic value.

40. . In short, Plaintiffs have been deceived into spending over a ha.-lf-billion dollafs for
NorTex aﬁd materially defrauded and harmed as a direct result of Falcon's and Arcapita's
misrepresentations and material omissions of facts regarding NorTex's assets and operations.

FIRST CAUSE OF ACTION

(Fraud/Fraudulent Inducement)
’ 41. Plaintiffs hereby re-allege and incorporate by reference the allegations and facts

contained in the foregoing paragraphs.
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-

4é. Dluring the course of negotiations between Plaintiffs and Falcon, Falcon and its
controlling affiliate, Arcapita, made specific, material representations regarding NorTex's ‘
-op_crations and the quantities .and value of pad gas contained in the Storége Facilities owned by
NorTex. Falcon and Arcapita knew that such information ' would Bc essential in valuing
NorTex's gas storage assets and operations l;ecallsc pad gas is of fundamental importance to the
opcration of a natural gas storage [acility, and because the information régarding the costs
assocliatcd with NorTex's operations materially' impacts the value of NorTex and its assets.

43.  Falcon and Arcapita made the above representations during Plaintiffs' evaluation
of and dqé diligence regarding the purchase of NorTex and in response to specific inquirics from
Plaintiffs regarding the quantities of pad gas and consumption of compressor fuel reflected in
f’alcon's records, intending and knowing that Plaintif(s would rely on tﬁe information provided.‘
Plaintiffs did, in fact, reasonably rely on the representations fromA Falcon and Arcapita regarding
pad gas, certain opcrational costs, and thc source of hydroéarbons extracted in the operation of

- NorTex's NGL business, and were induced to enter into the Purchase Agreement, the First
_ Amendmcﬁt, and the Escrow Agrcement on the basis of these representations. |

44,  Falcon and Arcapita's representations rcgarding NorTex's operations and the
quantities and value of the pad gas contained in the Storage Facilities were falsc. Preliminary
vresults indicate a short(all of approximately 4 bef of gas at the Hill-Lake Facility alone and likely
6 bel or more at the two Storage Facilities combined. Further, Plaintiffs have discovercd
material, undisclosed information regarding fucl consumption and NorTex's NGL operations that
significantly affect the value of NorTex and its assets.

45. Both Falco;l and Arcapita knew of the gas shortfzall and its root causes as early as

2008, well beforc the execution and negotiation of the Purchase Agreement. Falcon and

HOUSTON\2406237.14 -15-



12-11076-shl Doc.1109 Filed 05/16/13 Entered 05/16/13 17:06:16 Main Document
Pg 200 of 246 '

Case 1:10-cv-05821-KMW Document 1 Filed 08/02/10 Page 16 of 26

-Arcapita had a duty to provide accurate information regarding NorTex's operations and the
quantities and value of pad gas contained in the Storage Facilities—information that directly
correlated to the value attached to those Storage Facilities—and to disclose the fact that the
Stofage Facilities were experiencing gas shortfalls as early as 2008.

46. ‘Falqon and Arcapita's failure to provide accurate information deceived Plaintiffs
into agreeing to contractual terms that they would not have 'otherwise. agreed to had they been
provided the trué facts. Section 10.7 and Section 4.26 of the Purchase Agreement, and any other
purported waivers of rights and claims; are invalid because thcf are a product of the fraud

- perpetrated upon Plaintiffs.

47.  Thus, Falcon and Arcapita made certain material misrepresentations of existing
facts which were false or omissioﬁs of material facts which it had a duty to disclose; Falcon and
Arcapita either knew the misrepresentations were false or were reckless with réspect to their
falsity; the misrepresentations or omission were made for the purpbse of inducing Plaintiffé to
rely upon them; Plaintiffs did justifiably and reasonhably rely on the misrepresentations and
omissions; and Plaintiffs have been injured as a result of the material misrepresentations or
omissions.

48.  As a natural and probable result of, or as .a proximate result of, the fraudulent
conduct of Falcon and Arcapita, Plaintiffs were induced to e‘nter- into a transaction and have
suffered economic damages. Plaintiff§ therefore, pursuant td this- fraud claim, seek damages,
including attorneys' fees, plus all prejudgment and post-judgm.ent interest allowed by law.
Further, and in the alternati;fe, Plaintiffs seek disgorgement from Falcon and Arcapita of any

monies obtained from Plaintiffs as a result of the fraud. Further, and in the alternative, Plaintiffs
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seek rescission of the Purchase Agrcement, the First Amendment, and the Escrow Agreement,

and ask this Court to return thc parties to their earlier positions as if no Agreement had existed. .

SECOND CAUSE OF ACTION

(Breach of Express Warranty)
49,  Plaintiffs hereby re-allege and incorporate by reference the facts and allegations

" contained in the foregoing paragraphs.

'50.  Falcon made certain express warranties and representations in connection with the
Agreement.
51.  In Section 4.9 of the Purchase Agreement, Falcon represented that "each balance

sheet included in the Financial Statements (including the related notes and schedules) has been .
prepared in accorQancc with GAAP and fairly presents in all material respects the consolidated
financial position of thc Company and its Subsidiaties as of the déte of each such balance
sheet...." In light of the representations in Falconfs ﬁnaﬁcial statements regarding the value of
the pad gas in the Storage Facilities, the operating expenses (or purported lack thereof) related to
operation of the Storage Facilities, and the fact that there was a material shortfall of pad gas and
customer gas in the Storage Facilities, the representationé and warranties in Section 4.9 of the
Purchase Agreement proved to be false; Falcon (and through .it, Arcapita) breached this
representation and warranty and as a result Plaintiffs have suffered actual economic harml.

52. In Section 4.11 of the Purchasel Agreement, Falcon represented that neither
NorTex nor its subsidiaries have experienced a "Material AdvAerse Effect . .. or other disposition
of any rﬁaterial assets" since March 31, 2009. In light of the qua‘ntities and value of the pad gas:
in issue, and in light of the facf that a significant portion of the shortfal‘l in pad gas and customer
gas occurred between March 31, 2009 and March‘31, 2010, there cica;rly has been a "Material

Adverse Echét" and/or a "disposition of material assets” after March 31, 2009. Thus, the
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‘representations and warral‘llies in Section 4.11 of the PL;rchase Agreement proved to-be false;
Falcon (and through it, Arcapita) breached this rcpreseritétion and warranfy; and, as a result,
Plaintiffs have suffered actual economic harm.

53. . As detailed above, Falcon breached each of the foregoing express warranties and .
representations cOntaineci in the Purchase Agreement. Falcon made an assurance of the existence
of a material fact upoﬁ which Plaintiffs rclied; the assurance was false; and Plaintiffs were
injured-as a result of the breach of warranty. Section 10.1 of the Purchase Agreement expressly
entitles Plaintiffs to indemnification for damages, including attorneys' fees, arising out of or
relating to breach or inaccuracy of any representation or warranty made by Falcon, Arcapita
absolutely, unconditionally, and irrevocablyl guaranteed any péyment obligations under Section
10 of the Purchase Agreement, in‘cluding Section 10.1, pursuant to the' April 1, 2010 Guaranty
Agreement between Arcapita and Plaintiffs.

54,  Asa 'natﬁral and probable result of, or as a proximatc‘ result of, the breach of
warranty by Falcon, Plaintiffs have suffercd cconomic damages. Plaintiffs therefore, pursuant to,
this breach of express warranty claini, scek damagcs, ‘including attorneys' fees, plus all
prejudgment and po‘st—'jucigment interest allowed by law. "

THIRD CAUSE OF ACTION

(Breach of Contract)
55.  Plaintiffs hereby}e-allege and incorporate by réference the facts and‘allegaticns
conléincd in the foregoiﬁg paragraphs.
5'6. " Pursuant to the Purchase Agreement‘ _and the First Amendment, Falcon agre_ed tro‘-
deliver assets that containedﬁspe‘ciﬁc QUantiti'es of pad gas and exhibited speciﬁé opera’t’io‘ﬂal
‘charact.eristics.. Plaintiffs, in exchané,e, agreed to pay the purchase price. Alt.hoygh_ Plaintiffs -

fulfilled their duties under the Purchase Agreement and Second Amendment, Falcon materially
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breached the contract because, in actuality, the assets that it sold contained less pad gas than it
represented and was contemplated by the agreement of the parties. Further, the fuel consumption
of the Storage Facilities' compressors and the resulting depletion of stored gas in the Storage
Facilities is far greater than Plaintiffs bargained and paid for based oﬁ Falcon's and Arcapita's
mis;epresentations. Mereover, the séurce of hydrocarbons extracted during the operation of the
Storage Facilities"NGL extraction facilities was misrepresented. The cost of this stored gas
"shrinkage," combined with NGL extraction plant fuel use is so significant as to potentially
render NGL extraction plant operations economically non-viable,

57, Thus, a valid contract existed between Plaintiffs and Falcon; Plaintiffs performed
as required by the terms of the contract; Falcon materially breached the contract; and Plaintiffs
have incurred damages as a result of Falcon's breach.

58. As a natural and probable result of, or as a proximate result of, the breach of
contract by Falcon, Plz}intiffs have suffered ecoﬁomic damageé. Plaintiffs therefore, pursuant to
this breach of contract claim, seek damaées, including attorneys' fees, plus a!l prejudgment and
post-judgment interést allowed by law,

FOURTH CAUSE OF ACTION

(Violations of § 10 aﬁd Rule 10b-5 of the Securities Exchange Act of 1934)
59.  Plaintiffs hereby re-allege aﬁd incorpdrate by reference the facts and allegations
contained in the foregoing paragraphs.
60.  The ownership interests and units of NorTex and/or its subsidiaries that Plaintiffs
" purchased under the Purchase Agreement were "securities” within the meaning of the Act. In
connection with the sale of all outstanding ownership interests and units of NorTex to Plaintiffs,
Falcon and Arcapita, sellers of those securities, made several material misstatemer%ts or

omissions to Plaintiffs.
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61. For example, Falcon and Arcapita provided financial statcements and related
materials for fiscal year 2007 through 2009 containing inventory values and historical cost
assumptions for pad gas in the Storage Facilities that, taken together, represented there was a
combined 14 bef of pad gas ip the two Storage Facilities as of M.alrgh 31,'_20()9. Those
representations were corroborated by a "management presentation” and.supposed "pressure test -
data" that Falcon and Arcapita provided Plaintiffs in February 2010, in the process of due
diliéence"for the purchase and sale of NorTex. Those documents also represented that, based on
actual pressure testing and engineering analysis, there was 14 bef of pad gas in the two Storage
Facilities. |

62, In addition, in February ZOIQ,rin connection with due diligence for the sale of
NorTex, Falcon and Arcapita provided Plaintiffs with financial statements for Falcon's and
NorTex's fiscal years from 2007 through 2009. Those financial statements, in conjunction with
other data Falco‘n and Arcapita provided, indicated £hat there were no operating costs associated
with thé cl:ompress'or fuel utilized in the operation of the Hill-Lake and Worsham-Steed Facilities.
In support of their conclusiéns regarding the purported Iack of operéting expenses, Falcon and
Arcapita'rcpresented that the fuel consumption frorﬁ operations was offset by a phenomenon
they described as "Bti enhancement”; essentially, they represented that native hydrocarbons in
the Storage Facilitiés were enhanbing the heating value of customer gas sufficient to offset the
fuel consumed in oﬁerating the Storage Facilities.

63.  Further, Falcon and Arcapita repre:s;ented that the extraction of NGLs from the gas
within the ‘Storage Pac;ilities had no affect on the quantities of gas present in the Storage‘

. Facilities.
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\

64. In the financial statements and purported pressure testin'g data, Falcon and
Arcapita represented that they performed regular preésure tests and engineering measu-rements of
the volume of pad gas in the Storage Facilities.

65.  The ﬁhs;mcial statements, management presentations, and purported pressure test
data were. prepared by Falcon's representatives acting within thc‘ course and scope of their
employmént by Falcon, and, on information and belief, by representatives of Arcapita acting
within the course and scope of their employment by Arcapita.

66.  Further, Falcon represented in the Purchase Agreement that: (1) "each balance
sheet included in the Financial Statements (including the related notes and schedules) has been
prepared in accordance with GAAP and fairly presents in all mater{al respects the consoiidated
financial position of the Company and its Subsidiaries as of the date of each such balance 'sheet";
and (2) that neither NorTex nor its subsidiaries have experienced a “Mate’riai Adverse

- Effect . .. or other disposition of any material assets" since March 31, 2009. Considering the
fact. that the Storage Facilities are missing more than 6 billion cubic feet of gas, the falsity of
these representations is evident, as is the inaccurécy of the representations contained in the
financial statements and related documents indicating that there was a combined 14 bef of pad
gas in the two ’Storage Facilities as of March 31, 2009.

67.  Falcon and Arcapita made material misstatements and omissions in the context of
Plaintiffs' due diligence regarding the purchase of NorTex, intending that Plaintiffs rely upon the
information provided. In addition to the misstatements and omissions regarding the quantities
and values of pad gas, Plaintiffs have learned that, during its operation of NorTex and the
Storage Facilities, Falcon failed to properly account for and record fuel usage in compression of

gas in the Storage Facilities, and that consumption of fuel in the compression operations actually
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drew upon and depleted the quantities of gas within the Storage Facilities to a degree that was
not offset by Falcén‘s represented "Btu enhancement” theory.

68.  Further, Plaintiffs have discovered that the su_pbosed "pressure -test” data Falcon
and.Arcapita provided in due dilige‘ncé was not actual pressure testing and enginee.ring analysis *
as represented. Rathcl:, the documents reflected mere "in-and-out" calculations derived from old,

' inac‘éurate baseline assumbtions regarding "starting quantities" of pad gas in the two Storage
Facilities.

69.  Plaintiffs have also discovered that, contrary to assertions in" the financial
statements and related data, Falcon did not properly monitor, record, or analyze the volume or
composition of gas flows in and out of the Storage Facilities and related systems.

70.  Plaintiffs havc. also learned that Falcon incor‘rectly' repres;ented gas flows, and
failed to make proper or adequate caloulations or records of shrinkage resulting from the
extraction of NGLs from the gas within the Storage Facilitie‘s, resulting in a matcrial
misstatement or omission.

71.  Plaintiffs have a[so learned that, contrary to Falcon's and" Arcapita's
representations in the 2007, 2008, and 2009 financial statements and clécwherc, Fa}cp.n failed to
conduct ‘regular_ and consistent shut-in pressure testing and related volumetric calculations and
measurements of the'quantities-of gas within the Storage Facilities, and failed to cqnduct'
thorough and proper analyses of the results of those tests to e'nsurc NorTex's financial records
were accurate. These failures occurred during a period when deliverability problems indicated a
critical need t‘o perform these tests, calculations, and measurements and to properly analyze and

report the results,
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72. P.laintiﬁ’s‘have discovered that both Falcon and Arcapita knew pf thesé problems,
and thefefore the falsity of the information, at tk{e time they were making fqpresentations and
warranties ‘l[o Plaintiffs regarding NorTex's financial condition, the value and 'q‘uantity' of gas in
the S'torz;ge Facilities, and the absence of materially édvcrse changes or events in the company's
operations'and assets. - |

73. .'l:l;ese matérial misstatements and omissions have caused P!aintiﬂ”‘s economic loss.
As a result of Fqlcon's and Arcapita's misrepresentatioﬁ_s, Plaintiffs (through NorTex) have been
forced to mitigate further losses by implementing a‘program to strategically and opportunistically
purchase approximately 4 bef of gas to make up for the shortfall in pad gas and customer gas at
the Hill-Lake Fécility and ensure ongoing compliance with customer contracts. At current
market prices, the loss to .Plaintiffs- as a result of having to cover these gas shortfalls is
approximately $20 million, and Plaintiffs believe in reasonable probability the future costs to
cover such shortfalls at the combined StoragelFacvilities will exceed an additional $10 million.
Further, as a result of Falcon's and Arcapita's misrepresentations regarding the source and cost of
fuel consumed in the compréssion of gas in the Storage Facilities, Plaintiffs will incur additional,
unbargained-for annual operatiﬁg expenses that were ‘cdmpletely omitted from the financial
statements Falcon and Ar(;apita provided to Plaintiffs. The undisclosed operéting expenses
associated with fuel consumed in the compression operations of the combined Storage Facilities
have an economic impact of o;er $40 million on the value of the assets Plaintiffs purchased.
Likewise, the undisclosed practice of extracting NGLs from stored gas rather than from native
hydrocarbons present in the Storage Facilities has a material, adverse economic impact on the
value of NorTex's NGL extraction bus.iness. Had the truth been revealed regarding the quantities

and values of pad gas contained in the Storage Facilities, the operating costs associated with fuel
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: corﬁpression, anci the impact of shrinkage on NorTex's NGL extraction operations, F;laintiffs

Wlould not have-agreed to‘the purchase price ultimately reflected in the Purch‘asc Apgreement.
| 74, Thus, Falcon and Arcapita, sellers of secgrities, made matcxlial misstatements or

omlissions in connection with the sale of securitieé to Plaintiffs; Falcon and Arcapita knew the -
misstatements or omissions were false; Plaintiff; relied on the materiali misstatements or
omissions; Plaintiffs suffered economic loss because of the material mi’sst_alements or-omissions;
and there is a causal connection between the material misstatements or omissions and Plaintiffs'
economic lqss‘

75. As a natural and probable result of, or as a proximate result of, violations of § 10
of the Act and Rule 10b-5, Plaintiffs have suffered ecbhomic damages. Plaintiffs therefore,
pursuant to this claim under § 10 of the Act and Rule 10b-5, seek damages, inclﬁding attorneys'

~ fees, plus all prejudgment and pﬁst-judgment interest allowed by law.

FIFTH CAUSE OF ACTION

(Reguest for Injunctive Relief)
76.  Plaintiffs hereby re-allege and incorporate by referenc'e the facts .and allegations
contained in the foregoing paragraphs. |
77. On April 1, 2010, Plaintiffs and Defendants Falcon and HSBC entered.into an
Escrow Agreement in connection with the purchase by Plaintiffs of all of the issued and
outstanding interests in NotTex. Pursuant to the terms of the Escrow Agreement, Plaintiffs
deposited $70 million with HSBC; HSBC, in turn, agreed t(; deposit the funds in an account (lhe.
"Escrow Account").
78.  Plaintiffs seek the assistance of thé equitable powers of this Court to assure that
Defjcndant‘s‘ do notlwrongfully collect an additional $70 millibn as a reward for their fraudulent

and wrongful conduct and transfer those fraudulently obtained funds beyond the reach of this
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Court and Plaintiffs. Falcon and Arcapita contend that tI.wy are entitled to the immediate release
of the Escrow Account, and have stated their intent to pursue such release. Falcon and Arcapita
claim that they are entitled to the A$70 million currently held in the Escrow Account in connection
with thc fraudulent sale of NorTex to Plaintiffs, a sale in which Falcon and Arcapita
misrepresented the value of the Storage Facilities owned by NorTex in order to induce payment
of the purchase price. Plaintiffs have already paid over $500 million in exchange for assets
whose value Falcon and Arcai)ita materially misrepresented and- that are worth substantially less
than the amm;nt Plaintiffs were defrauded into paying. This Court must prevent the Falcon and
Arcapita Defer;dams from collecting additional funds as an additional wind[all for the fraud
perpetrated upon Plaintiffs.

79.  The release of the Escrow Account threatens immediate and ir’reparable harm to
Plaintiffs that cannot be remedied at law. Thus, Plaintiffs seek ‘a permanent injunction
restraining Falcon and HSBC from disbursing \an’y funds from the Escrow Account, except
pursuant to the Expense Notices referenced in Section 3.7 of the Pur;hase Agreement. If this
Court does not enter a permanent injunction as specified abéve, Plaintiffs will be irreparably
damaged because the funds in the Escrow Account will be immediately released to Arcapita, a
Bahrain bank, and removed from the jurisdiction of th‘is Court. Thus, Falcon and Arcapita will
be effectively rewarded for their fraudulent and wrongful conduct and Plaintiffs will have no
recourse in conneﬁtion with same.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs demand that'judgment be entered against Defendants for:
(a) actual damages;

(b) a permanent injunction;
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(c) in the alternative, disgorgement of any monies obtained from Plaintiffs as
a result of fraud,;

(d) in the alternative, rescission of the Purchase Agreement;
(e) reasonable and necessary attorneys' fees;
(f) court costs; and

(g) such other and further relief to which Plaintiffs are justly entitled.

BRACEWL&G)MLX%
By: //// |
-Mar¥in R Lahge (ML-1854)
Jeffrey I. Wasserman (JW-9619)
1251 Avenue of the Americas
New York, New York 10020
(212) 508-6100 (1)
(212) 508-6101 (H
marvin.Jange@bglip.com

jeffrey. wasserman@bgllp.com

Dated: New York, New York
August 2, 2010

Attorneys for Plaintiffs
Of Counsel:

BRACEWELL & GIULIANILLP :
Stephen B. Crain (Texas State Bar No, 04994580)
Douglas A. Daniels (Texas State Bar No. 00793579)
Linda R. Rovira (Texas State Bar No. 24064937)

* 711 Louisiana Street, Suite 2300
Houston, Texas 77002-2781
(713) 223-2300 (1)
(713) 221-1212 ()
stephen.crain@bgllp.com
douglas.daniels@bgllp.com
linda.rovira@bgllp.com
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UNTED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

PROOF OF CLAIM

Name of Debtor (Check Only One): Case Ne. 2 windturbine Holdiugs Limited 12-11079
] Arcapita Bunk BS.C.) ) 12-11076 [ AEID 11 Aoldings Limited 1211080
[[], Arcapita Iuvestment Holdings Limited 12-11077 [ Railinvest Holdings Limited 12-11081
O *Arcapita I Holings Limited 12-11078

[RJ Falcon Ges Storage Companv, Inc, 12-11790

NOTE: Do not use this form 16 make a claim for an administrative expense that arlses q’ter the banknupicy ﬂ!mg You may
Slle a request for payment of an administrarive expense according 10 11 U.S.C. § 503.

Name of Creditor (the person ar ather entity to whom the debtor owes money
or property); Tide Natural Gas S torage I LP

Name and address where notices should be sent:
Bracewell & Giuliani LLP

711 Louisiana St.
Houston, TX 77002
Attn: Trey Wood

Telephnnenumber (713} 223-2300
Email Address: Trey . Wood@bgllp . com

[ Check this box to indicate that this
claimn amends a previousty filed
claim,

Court Claim Number:

(If. known)

Filed on:

Name and address where payment should be sent (if different from above):
Tide Natural Gas Storage I LP

¢/o Alinda Capital Partners LLC
150 East 58th St. |
10155

{J Check this box if you are aware
that anyone else hes filed a proof of
claim relating to this claim, Atach

I an amount is identified above, youhavea claim
scheduled by one of the Debitors a5 shown. (This
scheduled amount of your ‘claim tnay be an
amendment to a previously scheduled amount)
If you agree with the amount and priority of Your
claim as scheduled by the Debtor and you have
no other claim against the Debtor, you do not
need to file this proof of claim form, BXCEPT| .
AS FOLLOWS: If the amount shown is listed
as any of DISPUTED, UNLIQUIDATED, or
CONTINGENT, a proof of claim MUST be
filed in order to receive any disttibution in
respect of your claim. If you haye already filed
a proof of cleim in accordance with the attached
instructians, you necd not file again, -

New York, NY copy of statement giving particulars.
Telephene mumber: Attn: General Counsel
Bmail Address: FILED - 00298
i.  Amount of Claim as of Date Case Filed: §  120,000,000.00 plus Interest, fees and costs- SDNY

If ail or part of the claim is secured, complets item 4.

If all or part of the claim is entitled to priority, complete item 5.

" B Check this box if the clajm includes interest or other charges in addition to the principal amount of the claim. Attach a statement that jtemizes interest or charges,

ARCAPITA BANK B.S.C. (C)
12-11076 (SHL)

Basis for Claim:

AFréud, Fraudulent Inducerhent, Breach of Warranty, Breach of Contract, Securities Violations

(See instruction #2)

3. Lastfour digits of any number by which creditor identifies debtor: 3a. Debtor may have schedu]ed 3b.  Uniform Clatm Identifier (o ptional}:
) ' . account as:
(Sec instruction #3a) (See instruction #3b) )

4. Secured Claim (See fnsiruction #4)

attach required redzcted documents, and provxde the requested information,

Check the appropriate box if the claim is secured by a lien on property or a right of setoff,

(when case was filed)

Amount of Secured Claim: ~

Nature o[ property or right of setoff: 0 Real Bstate D Motor Vehicle
. Escrow Funds Other

Describe:

Value of Property: § 70,000,000.00

Annual Interest Rate % U Fixed or [ varisble

Amount of arrcarage and other charges, as of the time case was
filed, included In secured elaim, if any:

Basis for perfection:

Amount Unsecured:

§

see attached addendum

S70' 000,000,00 plus interaat

g 50,000,000.00

priority and state the amount.

Daimestic support obligations under
11 U.5.C. § 507 (a)(1)(A) ar (2)(1)(B).

a0

O Upto$2,600* of deposits townrd -

purchase, lcase, or renta) of property
or services for personal, family, or
bouschold use — 11 U.8.C. § 507 (=)
(M :

§ 507 @A)

[ Wages, salaries, or cammissions (up to
' $11,725%) esrned within 180 days before
the case was filed or the debtor’s business
ceased, whichever is carlier - 11 U 5.C.

15 Amount of Claim Entitled to Priority under 11 U.S.C. § 507 (a). If any part of the clalm falls juto one of the foilowing categories, check the box specdymg the

O Taxesor penalties owed to governmental
units - 11 U.S.C. § 507 (a)}(8).

*Arnounts are subject to adjustment on 4/1/13 ard svery 3 years thereafler with rospact to cases commenced on or after the date of adjustment.

O contributions to an employee bencfit
plac — 11 U.S,C. § 507 (a)(5).

O other— Specify applicable paragraph $
of 11 U.S.C. § 507 @) ).

Amount enfitled to priority:

6. Credits. The emount of all payments on this claim has been credited for the purpose of making this proof of claim, (See instruciion #6)
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accounts, contracts, judgments, mortgages, and security agreements. If the claim is secured, box 4 has been completed, and redacted copies of documents providing
evitence of perfection of a security interest are attached. (See instruction #7, and the definition of “redacted” )
A

DO NOT SEND ORIGINAL DOCUMENTS, ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.

I the documents are not avajlable, please explain:

7. Documents: Attached are redacted copies of any documents that support ﬂlc clatm, such as promissory notes, purchase orders, invoices, itemized statements of running |

8.  Signature: (See instruction #8) Check the appropriate box.

O 1ama guarantor, surety, indorser, or other
codebtor. (See Bankruptcy Rule 3005.)

[:‘ Iam the trustee, or the debtor, or their
authorized agent. (See Banknptey Rule 3004.)

[ 1am the creditor (K] 1 am the creditor’s authorized agent.
(Atach copy of power of attorney, if any.)

.1declare under penalty of perjury that the information provided in this claim is true and correct to the best of my knowledge, information, and reasonable belief.
John Laxmi

Print Name:
Title: Secretary .
Compasy: Tide Natural Gas Storage I LP T(L‘ L,‘,.,.. . J{/ l7/3,.-,| T
Address and telephone number (if different from notice address above): (Signature) (Date)
Telepimnc number: ermnail: :

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both, 18 U.S.C. §§ 152 and-3571. Mudified B10 {(GCG) (12/11}

INSTRUCTIONS FOR PROOF OF CLATM FORM

exceptions o these general rules may apply The attorneys fov the Dabtors and their court-appointed claims agent, GCG, are not auihorized and are not providing you with
any legal advice.

PLEASE SEND YOUR ORIGINAL, COMPLETED CLAIM FORM AS FOLLOWS: IF. BY MAIL: ATTN: ARCAPITA BANK B.S.C.(¢c), C/O GCG, PO. BOX 9881
DUBLIN, OHIO 43017-5781. IF BY HAND OR OVERNIGHT COURIER: ATTN: ARCAPITA BANK B.5.C.(c), C/O GCG, 5151 BLAZER PARK WAY, STE 4,

The instructions and definitions below are general explanations of the law.  In certain circumstances, such as bankrupicy cases not filed voluntarily by 'the Debior |

DUBLIN, OH 43017. ANY PROOF OF CLAIM SUBMITTED BY FACSIMILE OR EMATL WILLNOT BE ACCEPTED.

TH,E GENERAL BAR DATE IN THESE CHAPTER 11 CASES IS AUGUST 30, 2012 AT 5:00 PM. (PREVAILING EASTERN TIME) '
THE GOVERNMENTAL BAR DATE IN THESE CHAPTER 11 CASES 1S SEPTEMBER 17, 2012 AT 5:00 P.M. (PREVAILING EASTERN TIME)

Items {o be completed in Proof of Claim form

Bapkruptcy Court Information:

All of these chapter 11 cases other than Falcon Gas Storage Company, Inc. were
commenced on March 19, 2012, Falcon Gas Storage Compeany, Inc. filed its chapter
11 petition on April 30, 2012, You should select the Debtor against which .you are
asserting your claim from the list provided.

A SEPARATE PROOF OF CLATM FORM MUST BE FILED AGAINST EACH
DEBTOR.

Creditor’s Name and Address:

Fill in the name of the person or entity asserting a claim and the name and address
of the person who should receive notices issued during the bankruptcy case. Please
provide us with a valid cmail address. A separate space is provided for the payment
address if it differs from the notice address. The creditor has a continuing obligation
to keep the court informed of its current address, See Federal Rule of Bankx-uptcy
Procedure (FRBP) 2002(g). .

1. Amount of Claim as of Date Case Filed:

State the total amount owed to the creditor on the date of the bankruptey filing. Follow
the instruetions concerning whether to complete items 4 and 5. Check the box if inter-
est or other charges are included in the claim.

2. Basis for Claim: ,

State the type of debt or how it was incurred. Examples include goods sold, money
loaned, services performed, personal injury/wrongful death, car loan, mortgage note,
ang credit cerd. If the claim is based on delivering health care goods or services, limit
the disclosure of the goods or services so as to aveid embarrassment or the disclosure
of confidential health care infornuation. You may be required 1o provide addmonal
disclosure if an interested party objects to your claim.

3. Last Four Digits of Any Number by Which Creditor Identifies Debtor:
State only the last four digits of the Debtor’s account or other number used by the
creditor to identify the Deblor.

3a. Debtor May Have Scheduled Account As:

Report a change in the creditor’s name, a transferred claim, or any other information
thal cldrifies & difference between this proof of.claim and the claim as scheduled by
the Debtor.

3b. Uniform Claim Identifier:
If you use a uniform claim identifier, you may report it here. A uniform claim
identifier is an optional 24-character identifier that certain large creditors use to

| facilitate clectronic pavment in chapter 13 cases,

4, Sel.ured Claim:

Check whether the claim is fully or partially sccu:ed. Skip this section if the claim is
entirely unsecured. (Scc Definitions.) If the ¢laim i§ secured, check the box for the
nature and value of property that secures the claim, attach copies of lien
documexntation, and state, as of the date of the bankruptey filing, the annual intérest rate
(and whether it is fixed or van'able), and the amount past ue on the claim.

5.-Amount of Claim Entitled to Priority Under 11 U.S.C. § 507 (a):
If any portion of the claim falls into any category shown, check the appropriate box(es)
and stete the amount entitled W priority. (See Definitions.) A claim may be partly prior-

ity and partly non-priority. For example, in some of the categorics, the law limits the| ,

amount entitled to priority.

6. Credits:
An anthorized signature on this proof of claim serves as an aclmowledgment that

when calculating the amount of the claim, the crcdstor gave the Debtor credit for any -

payments received toward the debt,

7. Documents: '
Anach redacted copies of any documents that show the debt exists and a lien
secures the debt.  You must also attach copies of documents that evidence perfection
of any security interest. You may also.attach a summary in addition to the documents
themselves.
goods or services, limit disclosing confidential health care information. Do not send
original documents, as attachments may be destroyed after scanning.

8. Date and Signature:

The individual completing this proof of claim must sign and date it. FRBY 9011. If
the claim is filed electronically, FRBP 5005(a)(2) aunthorizes courts to establish local
rufes specifying what constitutes a signature. If you sign this form, you declare under
penalty of perjury that the information provided is true and correct to the best of your

knowledge, information, and reasonable belief. Your signature is also a certification | -

that the claim meets the requirements of FRBP 9011(b). Whether the claim is filed
clectronicaily or in person, if your name is on the signature line, you are responsible
for the declaration. Print the name and title, if any, of the creditor or other person
authorized to file this claim, State the filer’s address and telephone number if it differs
from the address given on the top of the form for purposes of receiving notices. If the
claim is filed by an authorized agent, attach a complete copy of any power of attomey,
and provide both the name of the individual filing the claim and the name of the agent.
If the authorized agent is a servicer,.identify the corporate servicer as the company.
Criminal penalties apply for making a false statement on a proof of claim.

FRBP 3001(c) and (d). If the-claim is based on delivering health carz|.

Bl

i
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DEFINITIONS
Debtor

A debtor is the porson, corporefion, or
has filsd o bankruptey case. '

other entity that

Creditor

A creditor is the person, corperation, or othar entity
to whom the Dchtor owes a debt that was incurred
before the date of the bankruptey filing. See 11 USC.
§ 101 (10).

Clair

A claim is the creditor’s right to receive payment for
debt owed by the Debtor on the date of the bankrupicy
Sling. See 11 U.S.C. § 101 {5). A claim may be secured
or unsecured, .

Proof of Claim

A proof of claim i3 a form wsed by the credilor to
indicate the amount of the debt owed by the Debior
on the date of the bankmuptey filing. The creditor
must file the foom with GCG as described in the
instructions above and in the Bar Date Notice,

Secured Qaim Under 11 U.S.C. § 506 (a)

A secured claim is one backed by a lien on property of
the Debtor, The claim is secured so long ns the craditor
has the right to be paid from the property prior to other
creditors. The amount of the sccured claim cannot
exceed the value of the property. Any amount owed to
the creditor in excess of the valuc of the property is an
unsecured claimn. Examples of liens on property include
a mortgage on real sstate ar a security interest in a car.
A Ben may be voluntarily granted by a Debtor or may
be obtained through a court proceeding In some Btates,
a court judgment is a lien A claim also may be secured
if the creditor owes the Debtor money (has a right to
seloff), ’

Unsecured Claim

An unsecured claim is one that does not meet the
requirements of a secured claim. A clairn may be partly
unszcured if the amount ofthe claim exceeds the value of
the property on which the creditor has a lien.

Claim Entitled to Privrity Under 11 U.S.C. § 507 (a)

Priority claims are certain categories of unsceured claims
that are paid from the available money or property in a
bankruptey case before other unsecured clatms.

'

Redacted .

A document has been redacted when the persen filing
it has masked, cdited out, or otherwise deleted, certain
information. A creditor must show only the last four digits
of any social-security, individusl’s tax-identificatin, or
financial-account oureber, only the initials of a minor’s
name, and only the year of any person’s date of birth.
If the claim is based on the delivery of health care

goods or services, limit the disclosure of the goods or-

services 8o as to avoid embarassment or the disclosure
of confidential health care informatior.

N T10}

Evidence of Perfection

Evidence of perfection may include a mortgage, ien,
certificate of title, financing statement, or other document
showing that the lien has been filed or recorded.

Acknowledgment of Filiag of Claim

To receive a date-stamped copy of your claim fomm,
please provide a self-addressed stamped envelope and a
copy of your proof of claira form when you submit the
original to GCG.

Offers to Purchase a Claim
Certain enfittes are in the business of purchasing|,
claims for an amount less than the face value of the
claims. One or more of these entitics may contact the
ceditor and offer fo purchese the claim Some of
the written commumications from these entities may
essily be confused with official court documentation
or communications from the Debtor. These entities do
not sepresent the bankruptcy court or the Debtor. The
creditor has no obligation to sell its claim However,
if the creditor decides to sell its claim, any transfer of
such claim 33 subject to FRBP 3001(e), any appLcable
provisions of the Bankruptey Code (11 T7.8.C. § 101 er
seq.), and any applicable orders of the bankruptey court.

List of Debiors and Casc Numbers

Indicate on the face of the Proof of Claim form the Debtor against which you assert a claim.
Choose only one Debtor for each Proof of Claim form.

Arcapita Bank B.8,C.(c) 12-11076

Arcapita Investment Holdings Limited 12-11077

Arcapita LT Boldings Limited 12-11078
Windturbine Holdings Limited 12-11079
AEID 1 Holdings Limited 12-11080
Railinvest Holdings Limited 12-11081
Falcon Gas Sterage Company, Inc. 12-11790
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August 28, 2012

Arcapita Bank B.S.C.(c)

c/o GCG

5151 Blazer Parkway, Suite A
Dublin, Chio 43017
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New York
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Jason G. Cohen
Associate

713.221.1416 Office
800.404.3970 Fax

Jason.Cohen@bgllp com

Bracewell & Giuliani LLP
711 Louisiana Street
Suite 2300

Houston, Texas
77002-2770

Re:  Tide Natural Gas Storage I LP and Tide Natural Gas Storage 11 LP - Proofs of

Claim

Dear Arcapita Bank B.S.C.(¢):

Enclosed please find the following proofs of claim for filing with original signatures:

1. Proof of Claim of Tide Natural Gas Storage I LP against Arcapita Bank B.S.C.(c),

Case No. 12-11076.

2. Proof of Claim of Tide Natural Gas Storage II LP against Arcapita Bank B.S.C.(c),

Case No. 12-11076.

3. Proof of Claim of Tide Natural Gas Storage I LP against Falcon Gas Storage

Company, Inc., Case No. 12-11790.

4. Proof of Claim of Tide Natural Gas Storage Il LP against Falcon Gas Storage

Company, Inc., Case No. 12-11790.

Additionally, enclosed are copies of the above listed proofs of claim to be file stamped and
returned to me as proof of receipt via the enclosed self-addressed stamped envelope.

Very truly yours,

Bracewell & Giuliani LLP

(Lo

on G. Cohen

#4153116.1
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE:
Chapter 11
ARCAPITA BANK B.S.C.(c), et al,,
.Case No, 12-11076-shl

Debtors, - Jointly Administered

IN RE:
‘ Chapter 11
FALCON GAS STORAGE CO., INC.
o Case No. 12-11790-shl
(Jointly Administered under
Case No. 12-11076)

Debtor.

L UGN ST SO L D A L M A TR S L A

ADDENDUM TO PROOFS OF CLAIM FILED BY TIDE NATURAL
GAS STORAGE 1 LLP AND TIDE NATURAL GAS STORAGE I LP

1. Claimant. Tide Natural Gas Storage | LP and Tide Natural Gas Storage I LP
(together, “Tide”) hereby files this addendum (“Addendum”) to their proofs of claim (together,
“Claim”). This Addendum and the attachments };ereto are an integral part of Tide’s Cla’im and
are incorporated by reference into the Clailﬁ for all purposes.

2. Background of‘Claim. The Claim is based on the fraud, fraudulent inducement,

breach of warranty, breach of contract, and securities violations of Falcon Gas Storage Co., Inc.
and Arcapita Bank B.S.C.(¢c), as more specifically detailed in Tide’s Complaint filed in the
District Court for the Southern District of New York, which initiated Case No. 10-CIV-5821 (the

11

“Complaint”) (as attached to the Claim).

3. Amount of Claim (further detailed in the Complaint). The Claim is made in the

amount of $120,000,000.00 plus interest, fees and costs.

. #4045383.1
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4. Interest. Tide seeks all pre- and post-judgment interest related to the causes of
action asserted in the Complaint to which Tide is entitled under applicable law. Tide also seeks
all investment income earned upon the $70,000,000.00 currently in escrow.

5. Fees and Costs. Tide seeks its reasonable and necessary attorneys’ fees and all
court costs, as detgileq in the Complaint.

6. Supporting Documents. The Claim is based upon the actions detailed in the

Complaint.

7. Judgment. No judgment has been rendered on the Claim.

8. Credits. The amount of all prepetition payments and credits on the Claim have
been credited and deducted for the purposes of making this Claim. Furthermore, Tide deposited
$70,000,000.00 of the purchase pi;ice for the sale of NorTex Gas Storage Company, LLC into
Escrow with HSBC Bank USA, N.A. as escrow agent. These funds remain in escrow and,
because the Debtor has perpetrated a fraud upon Tide, as detailed in the Complaint, these funds
remain the property of Tide. Upon return of the $70,000,000.00, Tide will provide a credit of
$70,000,000.00 against its Claim.

9. Notices. All notices to PPL concerning this Claim should be sent to:

Tide Natural Gas Storage | LP

Tide Natural Gas Storage Il LP

c¢/o Alinda Capital Partners LLC

150 East 58th St.

New York, NY 10155

Attn: General Counsel
Copies of all notices to Tide concerning this Claim should be sent to:

Bracewell & Giuliani LLP

711 Louisiana Street

Suite 2300

Houston, Texas 77002
Attn: Trey Wood

. #4045383.1
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713.223.2300

10.  Protective Filing/Amendments. This Claim is filed under compulsion of the bar

date established in this case, and is filed to protect Tide from forfeiture of its claims. The
execution and ﬁiing of this Claim are not (i) a waiver or release of any of Tide’s rights against
any entity or person liable for all or part of the Claim, (ii) a‘i‘consent by Tide to the jurisdiction of
this Court with respect to any proceeding commenced in this case against or otherwise involving
Tide, (iii) a waiver of the right to withdrgw the reference with respect to the subject matter of the
Claim, any objection or other proceeding commenced with réspect thereto or any -other
proceeding commenced in this case against or otherwise involving Tide, (iv) an election of
remedy that waives or otherwise affects any other remedy, or (v) a waiver or release of any ‘of

Tide’s rights against any third party.

1. Reservation of Rights. Tide expressly reserve its rights to (i) amend or
supplement this Claim in any respect, (i1) file additional proofs of claim for claims not covereci |
by this proof of claim, (iii) seek relief from the automatic stay to pursue Tide’s Complaint
currently pending' in the District Court for the Southern District of New York, ‘and.(iv) seek
withdrawal of the reference with regard to any complaint filed in the Bankruﬁtcy Court for the
Southern District of New York, including, but not limited to, the complaint filed by the Hoi)per

Parties, which initiated Adversary Proceeding No. 12-0162.

#4045383.]
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Case 1:107cv-05$21-KMW Document 1 Filed 08/02/10 Page 1 of 26

. UNITED STATES msﬁﬁcgf WES . ,
SOUTHERN DISTRICT OF NEW YORK | E. @ @W _ 5 8 %
TIDE NATURAL GAS STORAGE ], , =
LP and TIDE NATURAL GAS STORAGE | . ECFCASE
1L, LP,

Plaintiffs, : Civil Action No.
V.

FALCON GAS STORAGE COMPANY,
INC.; ARCAPITA BANK BS.C,;
ARCAPITA, INC.; and HSBC BANK
USA, NATIONAL ASSOCIATION,

Defendants.

Plaintiffs TIDE NATURAL GAS STORAGE I, LP and TIDE NATURAL GAS
STORAGE II, LP (t‘ogethcr, "Plaintiffs") for 'thz‘air Complaint agaiﬁst Defendants FALCQN GAS
STORAGE COMPANY, INC., ARCAPITA BANK BS.C, ARCAPITA, INC., and nominal
defendant HSBC BANK USA, NATIONAL ASSOCIATION ("HSBC") (collectively,

' "Dcfendants"j allege as follows: | | |

JURISDICTION AND VENUE

1. This Court has subjéct matter jurisdiction because certain claims-asserted herein
arise under § 10 of the Securities Exchange Act of 1934 (the "Act") (15 U.S.C. §78j-(b)).
Jurisdiction is co#fened.by>§ 27 of the Act (15 'U.S.C.-§ 78a2). This Coufc has supplemental
Junsdlctlon over all state law and other claims asserted herein pursuant to 28 U.8.C. § 1367.

2, This Court has personal jurisdiction over all parties to this action because all
parties do busmess‘thhm the State of New York as the term "doing business" is understood in
1a\a", have the requisite "minimum contacts” with the St_ate of New York as the term "ﬁinhm
contacts" is ‘LlIldBI'SiOOdl in law, have pur’poseﬁmy availed themse.lves_of the protections and

benefits of the laws of the State of New York as required tb establish in personam jurisdiction, or

HOUSTON\2406237.14
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Case 1:10-cv-05821-KMW Document 1 Filed 08/02/1(5 ‘Page 2 of 26

“have expressly consented to the jurisdiction of this Court and of the Cou.rts of the Sfate of New
‘York. This Court's exercise of personal jurisdiction over all befendmts will not offend
tradi“cional notions of fair play and substantial justice. _

3. Véﬁue is p‘ro'per in this district pursuant to § 27 of the Act (15 US.C. § 78aa)
because Defendants transact business in this district. Venue is also authorized in this district
under 28 U.S.C. § 1391(3)(2) because a substantial part of the events or omissions ‘giving rise to
‘Plaintiffs' claims occurred ;n this district. Venue is also proper in this districF by agreement of

'
i

the parties.
o ‘ "~ PARTIES

4, Pl.aintiff TIDE NATURAL GAS STORAGE 1, LP is fbrmerly known as Alinda
Natural Gas Storage AI, LP, and hereaﬁer, together with Tide Natural Gas Storage II, LP
(formerly Alinda Natural Gas Storage I, LP), shall be referred to as "Plaintiffs." Tide Natural
Gas Storage I, LP is now and -a.t all relevant times has been a limited par;fneréhip Qrgaﬁizeid and
Vexisting under the laws of the State of Delaware.

5. Plaintiff 'TIDE NATURAL GAS STORAGE II,_ I;P 1s formerly known as Alinda N
Natural Gas "Storage 11, LP,. and her;aafter, toge.ther.with Tide Natﬁral Gas Storage I, LP
(formerly Alinda ‘Natural Gas Stbragé I, LP), shalil be referred to as "Plaintiffs.," Tide Nétural ,
Gas Storage II, LP is now and at all relevant times has been-a limitéd péﬁnership organized and
existing under the iaws of the State of Delaware. |

6. Defenda;nt FALCON GAS STORAGE COMPANY, INC. (hereafter, "Falc'on") is
a corporation organized and existing under the laws of the State of Delaware, witiu ité principal '
place of business located in Atlanta, Géorgia. Pursuant to Section 11.1 of the Purchase

Agreement by and between Falcon and Plaintiffs, -Falcon may be served with process via U.S.

HOUSTON\2406237.14 -2~
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certiﬁéd mail, c¢/o Arcapita, at 75 Fourteenth Street, 24th Floor, Atlanta, Georgia, 30309, with a
copy to Raymond E. Baltz, King & Spaiding, IISQ Peachtree Street, Atlanta, Georgia, 30.309.

7. Defendant ARCAPITA BANK B.S.C. (hereafter, together with Arcapita, Inc'.,
"Arcapita") is. a joint stock company incorporated in the 'K'i.ngdom of Bahrain. Its prinéipal place
of business in the United States is 75 Fourteenth Street, 24th Floor, Atlanta, Georgia, 30309,
Pursuant to Section 3.4 of the Guaranty Agreement between Arcapita Bank B.S.C. and Plaintiffs, .
Arcapita Bank B.S.C. may be served with process via U.S. certified mail, ¢/o Arcapita Inc., at 75
Fourteenth Street, 24th Floor, Atlanta, Georgia, 30309, attentioﬁ Brian R. McCabe, with a copy
to Raymond E. Baltz, King & Spalding,.1180 Pea.chtrcc Street, Atlanta, Georgia 30309.

8.' Defendant ARCAPITA, INC. (hereafter, together with Arcapita Bank B.S.C,
"Arcapita") is a corporation organized and existiné under the laws of the State of Delaware, with
its principal place of business located at 75 Fourteenth Street, 24th Floor, Atlanta, Georgia
30309. Arcapita, Inc. does not have a registered agent for service of process in the State of New
York. Arcapita, Inc. may be served with process pursuant to Federal Rule of Civil Procedure
4(h)(1) by delivering a copy to its registered agent, RL&F Service Corporation, One Rodney
Square, 10th Floor, Wilmington., Delaware 19801.

9. Dcfend'ant HSBC BANK USA, NATIONAL ASSOCIATION, in its capacity as
escrow agent ("HSBC"), is a national banking associ.ation. HSBC"s principal place of businéss is
1800 Tysons Boulevard, Suite 50, McLean, Virginia 22102. ﬁSBC may be served with process
pursuant to Federal Rule of Civil Procedure 4(h)(1) by delivering a copy to its registéred agent,
Legal Pro"ccssing,‘ 12th Floor, One HSBC Center, Buffalo, New York 14203. HSBC is a nominal

defendant in this matter; it has been named solely because injunctive relief is sought with respect

HOUSTON2406237.14 . ‘ -3-
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to certain funds that are in HSBC's possession as escrow agent pursuant to an agreement between

the other parties.
. FACTS
A. Overview of Casé
10.  This lawsuit arises out of Falcon's and its controlling affiliates' misrepresentations

to Plaintiffs in connection with a half-billion dollar tra;rllsaction for the sale of a natural gas
stbrage business, NorTex Gas Storage Company, LLC ("NorTex"). Plaintiffs purchased the
natural gas storage business on the strength of various material represientations and warranties
from Falcon and its aﬁliates, including representations about NorTex's business and the value of
certain of NorTex's assets, in particular the amount of "pad gas'; in the natural gas storage
facilities, the operating costs associated with fuel consumption, and the source of hydrocarbons
extracted during operation of NorTex's two natural gas liquid ("NGL") extraction plants.
Plaintiffs have recently discovered not only that those representations and warranties were false,
but the-1t both Falcon and its controlling afﬁliatés had actual knowledge of the falsity at the time
P]aintiffs agreed to purchase NorTex,

11, The difference in value between the quantities of pad gas as represented and the
quantities of igad gas ‘actuz;lly present exceeds $30 million, and the implications of this shortfall
and t-he mcchéhisms by which the shortfall was created ha-s an impact on the economics of
NorTex's gas storage business that far exceeds that amount. Plaintiffs therefore bring this action
seeking, alternatively, money damages for the economic harm they have suffered, disgorgement
of Falcon's unjust gains from the transé.ctidn, or rescission of the purchase aﬁd sale of NorTex.
In addition, because the transaction was the product of a fraud, and because Falcon's controlling
affiliates have demonstrated an intent to move certain proceeds from the pgrchase and sale

beyond the jurisdictional reach of this Court, Plaintiffs further seek injunctive relief preventing

HOUSTON2406237.14 T -4-
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Falcon or its affiliates from removing certain escrowed proceeds of the sale from the escrow
account where those funds are currently held.

B. Plaintiffs' Purchase Of NorTex

12, NorTex, formerly a subsidiary of Falcon, is in the business of storing and
processing natural gas in and from two underground gas storage facilities located in northern
Texﬁé,‘ sometimes referred to as the "Worsham-Steed Facility" and the "HillfLake Facility,"
respectively, and colleétively referred to as the-"Storage Facilities."

13.  In March 2010, Plaintiffs and Falcon entered into a Purchase Agreement. ("the
Pu_rchase Agreement") whereby Plaintiffs agreed to purcﬁase all of Falcon's i;lterest in NorTex.
Plaintiffs thereby acquifcd the entire gaé storage business of NorTex, including NorTex's
oWnershiﬁ in the Worsham-Steed and ﬁill—Lake entities anc;i their respective oWnérship and
operation of the Worsham-Steed and AHill-lLake Ij“gcilities. The transaction closed on April 1,

201 0; at that time, Plaintiffs paid Falcon a total of $515 million for NorTex.?

C. Defendants' Specific Representations To Plaintiffs

14.  During the course of negotiations and due diligence, Falcon and its controlling
* affiliate, Arcapita, provided Plaintiffs and their representatives with certain detailed and specific
financial information regarding NorTex's operations and the value of the assets owned by

NorTex and the Worsham-Steed and Hill-L.ake entities. Among that information were certain

' Specifically, NorTex owns all the interests in two sets of subsidiaries: (1) Worsham-
Steed GP, Inc. and Worsham-Steed Gas Storage, L.P. (together, "Worsham-Steed") and (2) Hill-
Lake GP, Inc. and Hill-Lake Gas Storage, L.P. (together, "Hill-Lake"). The Worsham-Steed and
Hill-Lake entities in turn own and operate the two underground natural gas storage facilities and
related }l)rocessing facilities. :
As noted below, $70 million of that purchase price was placed in escrow with Nominal
Defendant HSBC pursuant to a First Amendment to Purchase Agreement dated April 1, 2010
("the First Amendment") and an Escrow Agreement. That $70 million represents a material part
of the consideration paid by Plaintiffs for the purchase of NorTex and is the subject of Plaintiffs'
claims for injunctive relief and alternative claims for money damages or rescission as set out in
more detail below. : '
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specific representations regarding the quantities and value of "pad gas" contained in the
respective Storage Facilities, the operating costslassociated with the consumption of fuel in the
operations of the respecti;'e Storage in-cilities, and the source of hydrocarbons extracted during
operation of NorTex's; two NGL extraction plants. |

15.  For example, Falcon and Arcapita provided financial statements and relatea;l
materials for fiscal )}ear 2007 through 2009 containing invéntory values for pad gas in the
4Storage Facilities that, taken together, represente:d there was a combined historical inventory -
value of $70,337,515 of pad gas in the two Storage Facilitieé as of March 31, 2009. . Those
rcprcs_cnt.a‘tions were corroborated by a "managerﬁent presentation” and éuppo'sed ."prcssuré test

- data" that Falcon and Arcapita provided Plaintiffs in February 2010, in the proc'css of due
diligencé for the 'pl.iréhase and sale of NorTex. Those documents represented that, based on

~ actual pressure testing and engineering analysis, there were 4 billion cubic feet ("bef") of pad gas
in the Hill-Lake Facility and 10 bef of pad gas in the Worsham-Steed Facility.

16. In addition, in February 2010, in gonncction with due diligence for the sale of‘
NOI‘TC).(, Falco_q and Arcapita provided Plaintiffs with financial statements for Falcon's and
NorTex's fiscal years from 2007 through 2009. In those financial staterpents, Falcon and
Arcapita gave inaccurate information regarding operating éxpenses from ﬁel consumption in the
ngration of the Storage Facilities. In connectionlwith_thosc financial statements, Falcon and
Arcapita instead reprcsented.that the fuel consurqption. from operations was offset Ey a
phenomenon they described as "Btu enhancement"; essentially, they repreéénted that native
hydrocarbons in. the Storage Facilities were enhancing the heating value of customer gas

sufficient to offset the fuel consumed in operating the Storage Facilities. Faleon and Arcapita

HOUSTON\2406237.14 -6-
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also represented that the extraction of NGLs from within the Storage Facilities had no effect on
the quantities of gas present in the Storage Facilities. |

17.  In the financial statements and purported pressure testing data, Falcon and '
Arcapita represented that they performed regular pressure tests and engineering measurements of |
the volume of pad gas in the Storage Facilities.

18.  The financial statéments, managelﬁent preseﬁtations, and purported pressure test
data were prepared by Falcon's representatives acting within the course and scope of their
employment by Falcon and, on information and belief, by representatives of Arcapita acting -
within the course and scope of their cmploymcﬁt by Arcapita.

19.  "Pad gas" is of fundamental importance to the oper&tion of a natural gas storage
facility. "Pad gas" is the base amount of gas necessary to maintain storage field pressure and
deliverability of the customers' gas stored in-the facility. Without sufficient pad gas, the Storage
Facilities would be unable to withdraw and déliv.er customer gas at levels required for services
such as "firm storage service" ("FSS"), "load-following hourly balancing" ("LF‘HE"), and "park-

“and-loan" ("PAL") agreements with custc;mers. In other words, the quantity of pad gas in the
Storage Facilities is material information because, without smllfﬁcicnt pad gas in the Storage
Facilities, NorTex cannot meet fts obligations to its customers and cannot operate its gas storage
business. Likewise, the information reéarding fdcl ;:onsumption and the source of hydrocarbons
extracted during NGL facility operations is essential in _accurately evaluating the economic value
of Nof’i‘ ex and the assets it owns and operates and, thus, material to any potential purchaser.

20. Iri-tl%e IPufchase Agreement, F;etlcon expressly _rcpresentcd-and warranted that
"each balan.ce sheet included in the Financial étatcments (including- the related notes and

schedules) has been prepared in accordance with GAAP and fairly presents-in all material
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respects the consolidated financial position of the Company and its Subsidiaries as of the date of

each such balance sheet .. .."

21.  Also in the Purchase Agreement, Falcon represented that neither NorTex nor its-
subs'idiaries have experienced a "Material Adverse Effect . . . or other dispositi‘on of ;lny material
assets" since March 31, 2009.

22.  In addition, in the course of due diligence, Plaintiffs inquired of Falcon regarding
why Falcon's records did not show any lchange in yalue over time for the pad gas present in the
Storage Facilities, and why there was no entry in the records for the cost, expense, or
consumption of fuel c;onsumed in the process of extracting naturaI gas liquids from the gas stored
in the facilities. Faloon and Arcapita responded by referring Plaintiffs to a January 2010
memorandum with a subject of "NGL Material Balance & Shrink," a Microsoft Excel file, and a
February 2010 "Material Balance™ presentation which Falcon and Arcapita had-caused to be
provided in the due dilig.ence’ "data room".and made available to Plainﬁffs. That "Material
Balance" presentétion and the other associated information representec_i, iq summary, that the
consumption of pad gas as fuel in thelstorage and processing of gas contfained. in the Storage
Facilities was offset by a phenomenoh they described as “Btu'enhéncement.“_ This information
also repr'esented that the source of hydrocarbons produced- during NGL extraction facility
operations was native fluids contained in the SForage Facilities, and not pad gas or customer gas
being inject;:d froxﬁ gas pipelines for storage and later wi'thdraw'al..

© 23, Falcon and Mcapita made the foregoing representations in the coufse of due
diligence regarding‘th_e sale of NorTex because they knew that pc;tential buyers such as Plaintiffs
would require information about the. quantitiés and ;‘/alugs of pad gas in the Storage Eacilities;-the

‘source of compressor fuel and associated operating expense, and the source of hydrocarbons

HOUSTON2406237 14 -8-
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produced during NGL extraction facility operationé as material components in evaluating the gas -
storage assets and operations. Further, Falcon and Arcapitzﬂly made these representatioﬁs
specifically in response to inquiries from Plaintiffs regarding the quantities of pad gas, the
consumption of compressor fuel, and the extraction-of hydrocarbons as NGLs, each as reflected

. in Falcon's records, knowing that Plaintiffs would fely on the information provided. Falcon and
Arcapita made these répresentations intending that Plaintiffs would rely on them in proceeding
with the purchase of NorTex.

24.  Between March 15, 2010 and April 1, 2010, in reasonable reliance on these
representations from Falcon and Arcapita. regarding pad gas quantities, compressor fuel
consumption, and the source of hydrocarbons produced during NGL extraction fa'c'ility
operafions, Plaintiffs entered into the Purchase Agreement, the First Amendment, and the -
"Escrow Agreement, and proceeded to close the purchase and sale of NorTex and pay over half a
billion dollars to Falcon, including‘the,$70 million escrow fund.

D. Defendants' Misrepresentations

25, In or around. May 2010, after closing the purchase of NorTex, Plaintiffs conducted
a shut-in pressure test on the Hill-Lake Facility. A proper engineering analysis of the results of
Plamtiffs' test indicated a shortfall of both Nor’[’ex's pad gas as well as customer gas,’ totaling
approximately 4 bef at the Hill-Lake Facility alone. Further investigation has indicated a likely
shortfall of 6 bef or more between the two Storage Facilities combined.

26.  Since that time, Plaintiffs have been engaged in rigorous investigation into the
root causes for the shortfalls in pad gas aﬁd customer gas. Plaintiffs have discovered that the

shortfalls are the result of a number of shoddy and fraudulent practices by Falcon during its

3 “Customer gas" is the amount of gas that customers have stored in the Storage Facilities
as part of gas storage agreements with NorTex.
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~ownership and operation of NorTex and the Storage Facilities c;ver a periqd at least two years
preceding the closing .Of P‘la'intiﬁ‘s' purchaser of NorTex. The causes for the gas shortfalls are
disturbing and indicative of gross neglect, if not outright df:cepfion, on the part of Falcon and |
Arcapita.

27.  For example, Plaintiffs have learned that, during its operation of NorTex and the
Storage Facilities, Falcon failed to properly account for and record fuel usage in compression of
gas in the Storage Facilities, and that consumption of fuel in the compression operations actually
drew upon and dép!eted the quantities of gas within the Storage Facilities to a degree that was
not.offset by Falcon's represented "Btu enhancement” thelory. In reality, at the Hill-Lake Facility
alone, fuel consumption represeﬁts over $3 million in annual operating expenses that were
completely omitted from the financial statements Falcon and Arcapita provided to Plaintiffs. At
the Worsham-Steed Faci‘lity, the figure is over $4 million annually. The combined economic
impact of the omitted operating expcnses associated with fuel consumed in the compression
operations at the Hill- Lake and Worsham-Steed Facilities is over $40 million. This omitted
financial data represents material information which Falcon and Arcapita knew and had a duty to |
disclose to Rlaintiffs, and whicﬁ would have significantly r(;duced the economic value Plaintiffs
attributed to NorTex's business.

28. Further, Plaintiffs have discovered that the supposed "pressure test" data Fa;lcon
and Arcapita provided in due diligence was not actual pressure testing. and engineering anaiysis.
as represented. Rather, the documents reflected mere "in-and-out" calculations derived from old,
inaccurate baseline assumptiohs regarding "starting quantities” of pad gas in the two Storage

Facilities and relied on inaccurate or incomplete in-and-out flows.
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29.  Plaintiffs have also discovered t.hat Falcon did not properly monitor, record, or
analyze the volume or compositidn of gas flows in and out of the Storage Facilities and related
systems. |

30.  Plaintiffs have also learned that Falcon failed to properly calculate and account
for "shrinkage" résulting from the extraction of NGLs from the gas within the Storage Facilities.
"Shrinkage" refets to the amount of na.tural gas that is transformed into liquid products such as
ethane, propane, and butane during proceésing of natural gas af NGL extraction plants such as
exist at both the Hill-Lake and Worsham-Steed Facilities. In addition, the gas flows associated
with NGL extraction operations wefe incorrectly portrayed in a materiafly different way in the
Material Balance iﬁformation provided to Plaintiffs by Falcon and Arcapita's representatives.

31.  Plaintiffs have also learned ﬁat, contrary to Falcon's and Arcapita's
representations in the 2007, 2008,var‘1d 2009 financial statements and elsewhere, Falcon failed to
conduct regular and consistent shut-in pressure testing and related volumetric calculations aﬁd
measurements of the quantities of gas within the S_torage Facilities, and failed to conduct
thorough and proper éna]yses of the results of those tests to ensure NorTex's financial gecordsv
were accurate, |

32.  Plaintiffs have discovered that both Falcon and Arcapita knew of these problems,A :
and therefore the falsity of the information, at the time they wel.re' making rcjarcsentations and
warranties to Plaintiffs regarding NorTex's financial condition, the valué and quantity of gas in
the Storage Facilities, the source and cost of compressor fuel, the source of and economic value
of hydrocarbons produced during NGL extraction facility operations, and the absence of

materially adverse changes or events in the company's operations and assets,
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33. Specifically, in early 2009, NorTex management communicated to Arcapita that
_ the Storage Facilities had "deliverability issues” related to gas shortfalls. NorTex discussed with
Falcon and Arcapita the possible purchase of additional pad gas to make up for the shortfalls and
. resolve the déliverability issues; Falcon and Arcapita rejected tfne purchase of additional pad gas.
Instead, Falpon and A:cépita caused NorTex to enter into "park-and-loan" érrahgements that, in
essence, "borrowed" 1.5 bef of gas to aid with immediate deliverability problems. This
temporary "ﬁ)ld' concealed the depleted pad gas and did nething to correct the inaccurate records,
flawed processes, and shoddy operations and recordkeeping that led to the overstatement of the
quantitics and valueé of the pad gas and: custor;ner gas to begin with, thereby perpctuat'm;g the
pfoblem with tﬁe full knowledge of Falcon and Arcapita. Not surprising, none of that
information was disclosed to Plaintiffs in the course of negotiation and due diligence' for its half-
billion-dollar plu‘c;hase of NorTex.

34, Fu&her, in or around October 2009, Falcon and, on information and belief,
Afcapita, received a report from Platt, Sparks & Associates that attempted to correlate }:'»ressure
readings from the Hill-Lake Facility with gas inventories reported in Hill-Lakes' regulatory
filings. The information coptained in the report made it clear that either the Hill-Lake Facility
inventory levels contained in the regulator); filings were inaccurate or that the Hill-Lake Facility
was losing gas. Again, Falc.on an& Arcapita failed to disclose that information to Plaintiffs in the
course of negotiation and due diligence for its half-billion-dollar purchase of NorTex.

| 35. ‘P]aintiffs have also discovered since closing the purchase of NorTex that, in late
2009 and early 2010, Falcon management became awaré that NorTex was encountering

additional deliverability issues due specifically to shortfalls and depletion of pad gas. Once
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‘

. again, Faléon and_ Arc-ap.'xta failed to disclose tﬁat information to Pla'mtiff; in the course of
negotiation and due diligence for its half-billion-dollar purchase of NorTe.x. ‘
36.  This omitted financial data and other information represents m:;teria] information
which Falcon and Arcapita knew {cm'd h.ad a duty to disclose to Plaintiffs: and which w‘ould héve
signiﬁcanﬂy reduced the economic value Plaintiffs attributed to NorTex's business.

E. Damage To Plaintiffs

37. As a result of Falcon's and Arcapita‘g misrepresentations, Plaintiffs have
purchased and now own NorTex and its gas storage operatlons but find themselves owning far
less than they bargamed for and far less than what was represented. In the immediate term,
Plaintiffs (through NorTex) have been forced to mitigate further losses by implementing a
program to strategically and oppodﬁnistically purchase approximately 4 bef of gas to make up
for the shortfall in pad gas and customer gas at the Hill-Lake Faéiiity and ensure continued
compliance with customer contracts. At current market prices, the loss to Plaintiffs as a result of
having to cover these gas éhortfalls is; épproxirnately $20 million, and Plaintiffs believe in
reasonable probability the; future costs to cover such shortfalls at the combined Storage Facilities
will exceed an additional $10 million.

38.  Further, ‘as a result of Falcon's aqd Arcapita's misrepresentations regarding' the’
sdurce and cost of fuel consumed in the c.ompression of gas at the Storage Facilities, Plaintiffs -
will i.ncur additional, ﬁnbargained-for annual operating expenses that were completely omitted
from the financial statements Falcon and Arcapita provided to Plaintiffs. Specifically, at the
Hill-La;ke Facility alone, fuel consumption represents over $3 million in annual oﬁerating
expenses, exéenses that were omitted from the financial statém'ents. provided b}lf Falcoﬁ ana
Arcapita and relied upon by Plaintiffs. At the Worsham-Steed Facility, the figure is over $4 -

million annuaily. The undisclosed operating expenses associated with fuel consumed in the
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compression operations of the cbmbined Storage Facilities have an.eco_qomic impact of over $40
million on the value of the assets flaintiffs purchased.

39.  Moreover, Plaintiffs have also suffered significant economic losse's i’n'connection‘
with. the extraction’ of NGLs from the g'a[s in the Hill-Lake Facility and possibly the Worsham-
Steed Facility. It was .representcd to the Plaintiffs that NGLs extrz.ictedi at the gas sforagc_:_

" facilities came from native ﬂu_ids_contéined in the Storage Facilities, and not pad gas or customer
gas being injected from‘ gas pipelines for storage and later withdrawal. Plaintiffs have
cietermined that a siéniﬁcant portion of the NGLs extracte;i from the Hill-Lake Facility,
primérilsz ethane, actually come from customer gas being injected for storage. Economic losses
to the Plaintiffs include the cost of custdmer gas sﬁrinkége that has not been reflected on the
income statement; severance and royalties paid .on NGLs coming from that shrinkage; and
unattractive reyised economics for continued extraction plant operation. For the Hill-Lake NGL
extraction plant alone, economic value will be reduced by over $3 million just due to customer
gas shrinkage. If the combined impact of shrinkagé and unaccounted for compressor fuel use
renders the NGL extraction plant uneconomic to operate, the total reduction in economic value
-will be over $15 million. The Worsham-Steed NGL extraction 'plant could have similar, or even
higher reductions in economic value.

40,"  Inshort, Plaintiffs have been deceived into spending over a half_—billion dollars for
NorTex and materially defrauded and hal"med as a direct result of Falcon's and Arcapita's
misrepresentations and material omissions of facts regarding NorTex's 3.556'[3; and operations.

FIRST CAUSE OF ACTION

(Fraud/Fraudulent Inducement)
41. . Plaintiffs hereby re-allege and incorporate by reference-the allegations and facts

contained in the foreégoing paragraphs.
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42,  During the course of negotiations between Plaintiffs and Falcon, Falcon and its
controlling afﬁliéﬁe, Arcapita, made specific, material representations regarding NorTex's
operations and the quantilties and value of pad gas contained m the Storége Facilities owned by
NorTeg. Falcon and Arcapita knew that such information would. be gssenﬁal /in valuing
NorTex's gas storage assets and operations because pad gas is of fundamemal importance to the
operation of a natural gas storage facility, and because the information regard:mg the costs
associated with NorTex.'s operations materially impacts the value of NorTex and its assets.

43, Falcon and Arcapita made the above representations durihg Plaintiffs' evaluation
of and due diligence regarding the purchase of NorTex and in response to specific inquiries from
Plaintiff s regarding the quantities of pad gas and ;:onsumptiOn of compressor fuel reﬂf;cted in
1';‘ alcon's fecords, intending and knowing that Plail;ti ffs would rely on the information provided.
Plainﬁffs did, in fact, réésonably rely on the representations from Falcon and Arcapita regarding
pad gas; certain operaﬁonal costs, and the source of hydrocarbons extracted in the _operation of
NorTex‘slNGL business, and were induced to enter into the Purchase Agreement, the First
Amendment, and the Escrow Agreement on the basis of these representations.

44. Falcon’ a‘nd Arcapita’s representations régarding NorTeﬁ’s operations and the
quantities and value of the pad gas contained in the Sto‘rage Facilities were false. Preliminary
results indicat‘e a shortfall of approximately 4 bef of gas at the Hill‘-Lake Facility alone and likely
6 bef or more at the two Storage Facilities combined. Further, Plaintiffs have Kdiscove‘red
material, undisclosed information regarding fuel consumption and NorTex's NGL operations that

- significantly affect the value of NorTex and its assets.
45.  Both Falcon and Arcapita knew of the gas shortfall and its root causes as early as

2008, well before the execution and negotiation of the Purchase Agreement. Falcon and
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Arcapita had a duty to provide accurate 'mfprmatim regarding NorTex's operations and the
quantities and value of pad gas contained in the Storage Facilities—information that dircctly
correlated to the value attached to those Storage Facilities—and to disclose the fact that the
Storage Facilities were experiencing gas shortfalls as early as 2008.

46. Falcém and Arcapita's failure to provide accuréte information deceived Plaintiffs
into agreeing to contractual terms. that they woulﬁ not have otherwise agreed to had they been
provided the true facts. Section 10.7 and Section 4.26 of the Purchase Agreement, and any other
purported waivers of rights and claims., are invalid because they are a product of the fraud
perpetrated upon Plaintiffs.

"47. Thus, Falcon and Arcapita made certain material misrepresentations of existing
facts which were false'or omissions of material facts which it had a duty to disclose; Falcon and
Arcapita either knew the misrepresentations were false or were reckless with respect to their
falsity; tﬁe misrepresentations or omission were made for the purpose. of inducing Plaintiffs to
-rely upon them; Plaintiffs did justifiably and reasonably rely on the misrepresentations and
omissions; ana Plaintiffs have been injured as a result of the material mivsrepresentations or
omissions. |

48, As a natu;al and probable result of, or as a proximate result of, the fraudulent
conduct of Falcon and Arcapita, Pia'mtiffs were induced to enter into a transaction and have
suffered economic damages. Plaintiffs tﬁerefore, pursuant to this fraud claim, seek damages,
includidg attorneys' fees, v‘l;lus all prejudgment and post—judgm.ent interesf allowed by law.
Further, and in the alternative, Plaintiffs seek disgorgement from Falcon and Arcapita of any

monies obtained from Plaintiffs as a result of the fraud. Further, and in the alterhatiire, Plaintiffs
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seek rescission of the Purchase Agreement, the First Amendment, and the Escrow Agreement,
and ask this Court to return the parties to their earlier positions as if no Agreement had existed.

SECOND CAUSE OF ACTION

(Breach of Express War;‘anfy)
| 49.  Plaintiffs hereby re-allege and ihb}orporate by'reference the facts and allegations
contained in the foregoing paragraphs.
50.  Falcon made certain express warranties and representations in connection with the
Agreement:
51.  In Section 4.§ of the Purchase Agreement, Falcon represented that "each balance
sheet included in the Financial Statements (including.the related notes and schedules) has been
~ prepared in accordance with GAAP and fairly presents in all material respects the consolidated
financial position of the Company and its Subsidiaries as of the date of each such balance
sheet .. .." In light of the representations in Falcon’s financial statements regard‘ing the value of
| the pad gas in the Storage Facilities,- the operating expenses (or purported lack thereof) related to
. operation of the Storage Facilities, and the fact thét there was a material shortfall. of pad gas and
customer gas in.the Storage Facilities, the representations and 'warr_anties in Section 4.9 of the
Purchase Aéreement proved to be false; Falcon (and through it, Arcapita) breached this
representation and warranty and as a rc>sult Plaintiffs have suffered aétual economic harm,
52. In Section 44'1} of the Purchase Agreement, Falcon represented that neither
- NorTex nor its subsidiaries have experienced a "Material Adverse Effect .. ."or other disposition
- . of any material assets" since March 31, 2009. In light of the qﬁantitie's_ and value pf the pad gas
in issue, and in-light of the fact that a significant portion of the shortfall in pad-gas. and customer
gas occurred between March 31, 2009 and March_31, 2010, there clearly has been a "Material

Adverse Effect" and/or a "disposition of material assets" after March 31, 2009. Thus, the
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representations and warranties in Section 4.11 of the Purchase Agreement proved to be false;
Falcon (and through it, Arcapita) breached this represeﬁtation and warranty; and, as a result,
Pla‘in.tiffs hav‘e suffered actual economic harm.

53.  As detailed above, Falcon breached each of the foregoing express warranties and
representations conta'med in the Purchase Agreement. Falcon ﬁqadc al; assurance of the existence
of a material fact upon which Plaintiffs relied; the aé_surance was false; and Plaintiffs wére
injured as a result of the breach of warranty. Section 10.1 of the Purchase Agreement expressly
enti‘tles Plaintiffs to indemnification for damages, including aftorneys' fees, arising out of or
refating to breach or inaccuracy of any representation or warrant-y made by Falcon. Arcai)ita
absolutely, unconditionally, and irrevocabiy guaranteed any payment obligations under Section
10 of the Purchase Agreement, including Section iO.l, pursuant to the Abril 1, 2010 Guaranty
Agreement between Arcapita and Plaintiffs.

54.  As a natural and probable result of, or as a proximate result of, the breach of

~ warranty by vFalcon, Plaintiffs have suffe.red economic damages. Plaintiffs therefore, pursuant to
this breach of-express wérranty claim,- seek damages, irlcidding attorneys' fees, plus all
prej udgment‘and post—judgwﬁcnt interest allowed by law. |

THIRD CAUSE OF ACTION

(ﬁfea‘ch of Contract)
55.  Plaintiffs hereby re-allege and incorporate by reference the facts and allegations
contained in the foregoing paragraphs.
56.  Pursuant to the Purchase Agreement and the-First Amendment, Falcon agreed to
deliver assets that contained specific quantities of pad gas and exhibited speciﬁc operational
_characteristics. Plaintiffs, in exchange, agreed to pay the purchase price. Although Plaintiffs .

fulfilled their duties under the Purchase Agreement and Second Amendment, Falcon materially
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breached.the contract because, in actuality, the assets that it sold contained less pad gas than it
represented and was contemplated by the agreement of the parties. Further, the fuel consumption
of the Storage Facilities’ compressorsy and the resulting depletion of stored gas in the Storagﬁ
Facilities is far greater than Plainﬁffs bargained and paid for based on Falcon's and Alrcapiia's
misrepresentations.‘ Moreover, the source of hydrocarbons exfracted during the 0p§ration of the
Storage Facilities' NGL extra(;tion faﬁilitiqs was rr'lisrepresentcd. The cost of this stored gas
"shrinkage," combined with NGL extraction plant fuel use is‘so significant as to potentially
render NGL extraction plant operations econorﬁically non-viable. |
57, Thus, 2 valid contract existed between Plaintiffs and Falcon; Plaintiffs performed
as required by the terms of the'contract; Falcon materially breached the contract; and Plaintiffs
hav'e incurred damages as a relsult of F éllcon's breach.
58. | As a natural and probable result of, ‘'or as a proximate result of, the bréach of.
contract by Falcon, Plaintiffs have suffered economic damages. Plaintiffs therefore, pursuant to
~ this breach of contract claim, seek damages, including attorneys' fees, plus all prejudgment and
post-judgment intcrést allowed by law. |
FOURTH CAUSE OF ACTION
(Violations of § 16 and Rule 10b-5 of the Securities Exchange Act of 1934)
59.  Plaintiffs hefeby re-allege and incorpdrate by reference the facts and allegations
contained in the foregoing paragraphs.
60. The ownership interests and units of NorTex and/or its ‘subsidi‘aries that Plaintiffs
-purchased under the Purchase Agreement were "securities” within the meaning of the Act. In
connectibﬁ with the sale of all outstanding ownership interests and units of NorTex to Plaintiffs,
Ealcon and Arcapita, sellers of those securities, made several material misstgtements or

omissions to Plaintiffs.
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61.  For example, Falcon énd Arcapita .provided financial statements and..related
materials for‘ﬁscal year 2007 through 2009 containing inventory values and historical cost
: aSSumptioné for pad gas in the Storage Facilities that, taken t(;)gether, represented. there was a

combined 14 bef of pad gas in the two Storage Fécilities as of March 31, .2OAO9. Thosé‘
representations were corroborated by a "manégement presentation” and supposed "pressure test
d‘ata" that Falcon and Arcapita provided Plainiiffs in February 2010, in the process of due
diligence for the purchase and sale of NorTex. Those documents also represenfed that, based on
actual pressure festing anci engineering analysis, _thére,. was 14 bef of pad gas in the two Storage
Facilities.

62. In addition, in F ebn_;ary -2010, in connection Qith-due diligence for the sale of.
NorTex, Falcon and Arcapita provided Plaintiffs with financial statements for Falcon's and
NorTex's fiscal years from 2007 through 2009. Thosé financial statements, in conjunction with
dth.er data F alcon and Arcapita provided, indicated that there were no operating costs associated

“with the compressor fuel utilized in the operation of the Hill-Lake and Worsham-Steed Facilities.
In support of their conclusions regarding the purported lack of operafcir')g expenses, Falcon and
Arcapita represented that the fuel consumption from operations was offset by a phenomenon
they described as "Btu enhancement"; essentially, they represented that native hydrocarbons in
the Storage F acilities were enhancing the heating value of customer gas sufficient to offset the
fuel consumed in operating the Storage Faciliities.

63.  Further, Falcon and Afcapita represented that the extraction of NGLs from the gas
within the Storage Faéilities had no affect on the quantities of 'gas present in the Storage

- Facilities.

HOUSTON\2406237.14 ) -20-



12-11076-shl Doc 1109 Filed 05/16/13 Entered 05/16/13 17:06:16 Main Document
‘ Pg 240 of 246 '

Case 1:10-cv-05821-KMW Document 1 Filed 08/02/10 Page 21 of 26

64. In the financial statements and pufported pressure testing data, Falcon and
Arcapita represented that they performed regular pressure tests and engineering measulrements of
the volume of pad gas in the Storage Facilities.

65.  The financial statements, management presentations, and purported pressufe test

. data were prepared by Falcon's representatives acting within the course and scope of their
erﬁployment by Falcon, and, on information and belief, by representatives of Arcapita acting
within the course and scope of their émploy-ment by Arcapita.

66.  Further, Falcon represented in the Purchase Agreement that: (1) "each balance
sheet included in the Financial Statements (including the related notes and schedu.les) has been
prepared in accordance with GAAP and fairly presents in all material respects the consolidated
financial position of the Company and its Subsidiaries as of the date of each such balance sheet";
and (2) that neither Noﬂ.."ex‘ nor its subsidiaries have experienced a "Material Adverse
Effect . . . or other disposition of any material assets" since March 31, 2009. Considering the
fact tha't the Storage Facilities are missing more than 6 billion cubic feet of gas, the falsity of
these represenfations is evident, as is the inaccuracy of the representations contained in then
financial stz;temcnts and related documents indicating that there was a combined 14 bef of pad
gasv in the two Storage Facilities as of March 31, 2009.

67. F alcorlv"and Arc_apita made material misstatements and,dmissions in the coﬂtext of
Plaintiffs' due ‘diligence regarding the purchas;: of NorTex, intending that Plaintiffs rely upon the
information provided. In addition to the misstatements and omissions regarding the quantities
and values of pad gas, Plaintiffs have leamed that, during its operation of NorTex and the

‘ Storage Facilities, Falcon failed to properly account for and record fuel usage in cofnpression of

gas in the Storage Facilities, and that consuniption of fuel in the compression operations actually

i
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drew upon and depleted the quantities of gas within the Storage Facilities to a degree that was
not offset by Falcon's represented "Btu enhar;cement" theory.

68.  Further, Plaintiffs have discovered that the supposed "pressure test" data Falcon
and Arcapita provided in due diligence was not actual pressure testing and cnginee.ring anglysis :
as represented. Rather, the documents reflected mere "in-and-out" célcdatiqns derived from old,
in‘ac;urate baseline assumptions regarding "starting quantities” of pad gas in the two Storage
Facilities. |

| 69.  Plaintiffs have also discovered that, contrary to assertions in’ the financial
statements and related data, Falcon did not properly monitor, fedord, or analyze the volume or
composition of gas flows in and out of theVStorage_ Facilities and related systems.

70.  Plaintiffs have also leamed that Falcon incor.rectly represented gas flows, and
failed to make proper or adequate ca]culétions or records of shrinkage resulting from the
extraction of‘ NGLs from the gas within the Storage Facilities, resulting in a material
misstatement or omission.

71.  Plaintiffs have also learned that, contrary to Falcon'g and Art-:apita's
representations in the_2007, 2008, and 2009 financial statements and elsewhere, Falcon failed to
conduct .regular and consistent shut-in pressuré testing and felafed volumetric calculations and
measlurements of the quantities of gas within the Storage Facilities, and failed to conduct
thorough and proper analyses of the results of those tests to ensure NorTex's financial records
were accurate. These failures occurred during a period when deliverability problems indicated a’
critical need to perform these tests, calculations, and measurements and to properly analyze and

report the results.
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- 72.  Plaintiffs have discovered that both Falcon and Arcapita knew of these problems,
and thcrefor;a the falsity of the information, at the time they were making representations and
“warranties to Plaintiffs regarding NorTex's financial condition, the valué énd quantity of gas in
the Storage Facilitiés; and the absence of ﬁaferia]ly adverse changes or events in the company's
operations and assets.
73.  These material misstatements and omissions have caused Plaintiffs economic loss.
As a result of Falcon's and Arcapita's misrepresentations, Plaintiffs (through NorTex) have been
forced to mitigate further losses by implementing a program to §trgtegically and opportunistically
purchase approximately 4 bef of gas to make up for the shortfall in pad gas and customer gas at
the Hill-Lake Facility and ensure ongoing compliance with customer contracts. At current,
market prices, the loss to Plaintiffs as a result of having to' cover these gas shortfalls is
approximately $20 million, and Plaintiffs believe in reasonable probability the future costs to
cover such shortfalls at the combined Storage Facilitiés will exceed an additional $10 million.
Further, as a result of Falcon's and Arcapita"s miérepresentations regarding the source and cost of
fuel consumed in the compression of gas in the Storage Facilities‘, Plaintiffs will ir-wur additional,
unbargained-for annual operating expenses that were completely omitted from the financial
statements Falcon and Arcapita provided to Plaintiffs. The undisclosed operating expenses
associated with fuel consumed in the compression operations of the cmﬁbined Storage Facilities
have an economic impact of 0\;er $40 million on thé value of the .asscts Plaintiffs purchased.
Likewise, the undisciosed practice of extracting NGLs from stored gas .rather than from ﬂativc
hydroca.rbons present in the Storage Facilities has a material, adverse economic impact on the
value of NorTex's NGL extraction business. Had the truth been revealed regarding the quantities

and values of pad gas contained in the Storage Facilities, the operating costs associated with fuel
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compression, and the impact of shrinkage on NorTex's NGL extraction operations, Plaintiffs
would not have agreed to the purchase price ultimatel); reflected in the Purchase Agreement.

74. Thus, Falcon and Arcapita, sellers of securities, made material misstatements or
omissions in connection with the sale of securities to Plaintiffs; Falcon and Arcapita kn;w the
miéstatements or omissions were false; Plaintiffs relied on the material misstatements or
omissions; Plaintiffs suffered economic loss because of the material niisstatements or omissions;
a;id there is a causal connection between the mater'iail misstatements or c-)rnissions and Plaintiffs' -
economic loss.

75. As a natural and probable result of, or as a proximate rcsult of, violations of § 10
of the Act and Rule iOb-S, Plaintiffs have suffered economic damages. Plaintiffs therefore, °

| pursuant to this claim under § 10 of the Act and Rule 10b-5, seek damages, including attorneys'

fees, plus all prejudgment and post-judgment interest allowed by law.

FIFTH CAUSE OF ACTION

(Request for Injunctive Relief)

76.  Plaintiffs hereby re-allege and incorporate by reference the facts and allegations
contained in the foregoing paragraphs.

77. . On April 1, 2010, Plaintiffs and Defendants Falcon and HSBC entered into an
Escrow- Agr;cemeht~ in connection with the purcﬁase by Plaintiffs of all of the issued and
ouﬁﬁnding interests in NotTex. Pursuant to the terms of the Eécrow Agreement, Pléintiffs
deposited $70 million with HSBC; HSBC, in turn, agrecdrto deposit the funds in an account (the
"Escrow Accountf'). |

78.  Plaintiffs seek the' assistance of the equitabl\e powers of. this Court to assure that
Defendants do not wrongfully collect an additional $70 n;illion as a reward for their fraudulent

and wrongful conduct and transfer those fraudulently obtained funds beyond the reach of this
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Court and Plaintiffs. Fal;:on and Arcapita contend that Fhéy are entitled to the immediate release
" of the Escrow Account, and have stated fheir intent to pursue such release. Falcon and Arcapita
claim that th;zy ;ma entitled to the $70 million currently held in the Escrow Account in connection
with tﬁc “fraudulent sale of NorTex to Plaintiffs, a sale in which Falcon and Arcapita
misrepresentéd the value of the Storage Faciliti;:s owned by NorTex in o;der to induce payment
lof; the purchase price. Plaintiffs have already paia over $500 million in exchange for assets
whose value Falcon and Arcapita materially misre]-presented and that are wortl.m substantially less
than the amount Plaintiffs were defrauded into paying. This Court must prevent the Falcon and
Arcapita Defendants from c;)]lect'grig additional funds as an addi.tional windfall for the fraud
‘pcrpetrated upon Plaintiffs.

79.  The release of the Escrow Account threatens immediate and irreparable harm to
Plaintiff; that cannot be remedied at law. Thus; Plaintiffs seek a permaneﬁt injunction
restraining Falcon and HSBC from disbursing any funds from the Escrow Account, except
pursuant to tilc Expense Notices referenced in Section 3.7 of the Purchase Agreement. If this
Court does not-enter & permanent injunction as specified above, Plaintiffs will be irreparably
damaged because the funds in the Escrow Account will be immediately released to Arcapita, a
Bahrain bank, ar-ld'r,emoved from the jurisdiction of thi‘s Court. Thus, Falcon and Arcapita will
be effectively rewarded for their fraudulent and wrongful conduct and Plaintiffs will have no

recourse in connection with same.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs demand that-judgment' be entered against Defendants for:
(a) actual damages;

(b) a permanent injunction;
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~ (c) in the alternative, disgorgement of any monies obtained from Plaintiffs as
a result of fraud,

(d) in the alternative, rescission of the Pmchase Agreement;

(e) reasonabl-e and necessary attorneys’ fees;.

(f) court costs; and |

{(g) such other and further relief to which Plam’uffs are Justly ent1tled

Dated New York, New York
August 2, 2010

By:

Mar¥in R A .ahge (ML-1854)
Jeffrey 1. Wasserman (JW-9619)
1251 Avenue of the Americas
New York, New York 10020
(212) 508-6100 (1)

.(212) 508-6101 (9
marvin.lange@bgllp.com
jeffrey.wasserman@bglip.com

Attorneys for Plaintiffs
Of Counsel: - .

BRACEWELL & GIULIANILLP -

Stephen B. Crain (Texas State Bar No, 04994580)
Douglas A. Daniels (Texas State Bar No. 00793579)
Linda R. Rovira (Texas State Bar No. 24064937)
711 Louisiana Street, Suite 2300

Houston, Texas 77002-2781

(713) 223-2300 (1)

(713) 221-1212 ()

stephen.crain@bgllp.com
douglas.daniels@bgllp.com .
linda.rovira@bgllp.com
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