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• Exhibit 4: Opinion issued in the District Court Action – Tide Natural Gas Storage I, L.P. 
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PURCHASE AGREEMENT 

This PURCHASE AGREEMENT (this "Agreement"), dated as of March 15, 20 I 0, is 
made and entered into by and between ALINDA NATURAL GAS STORAGE I, L.P., a 
Delaware limited partnership ("Alinda I"), and ALINDA NATURAL GAS STORAGE II, L.P., a 
Delaware limited partnership ("Alinda II", and, together with Alinda I, each a "Purchaser" and 
herein collectively referred to as the "Purchaser"), and FALCON GAS STORAGE COMPANY, 
INC., a Delaware corporation (the "Seller"). The Purchaser and the Seller are sometimes 
individually referred to herein as a "Party" and collectively as the "Parties." 

WITNESSETH: 

WHEREAS, the Seller owns all of the issued and outstanding units (the "Units") of 
NorTex Gas Storage Company, LLC, a Delaware limited liability company (the "Company"); 

WHEREAS, subject to the terms and conditions of this Agreement, the Purchaser desires 
to purchase all of the Units from the Seller for the consideration set forth in this Agreement; 

WHEREAS, at the Closing and subject to the terms and conditions of this Agreement, 
Arcapita Bank, B.S.C.( c), a joint stock company incorporated in the Kingdom of Bahrain, (the 
"Guarantor"), shall execute a guaranty in the form attached as Exhibit A pursuant to which the 
Guarantor will guarantee the performance of each obligation of Seller after the Closing under 
this Agreement (the "Guaranty Agreement"); 

WHEREAS, contemporaneously with the execution of this Agreement, each of Alinda 
Infrastructure Fund I, L.P., a Delaware limited partnership, Alinda Infrastructure Parallel Fund I, 
L.P., a Cayman Islands limited partnership, and Alinda Infrastructure Parallel Fund I-A, L.P., a 
Cayman Islands limited partnership (collectively, the "Sponsors"), is executing an equity 
contribution letter (the "Equity Contribution Letter") and a guaranty pursuant to which the 
Sponsors guarantee the performance of each obligation of the Purchaser hereunder (the "Alinda 
Guaranty Agreement"); and 

WHEREAS, the Parties desire to make certain representations, warranties and 
agreements in connection with the transactions contemplated by this Agreement. 

Section 1.1 
meamngs: 

ARTICLE I 
CONSTRUCTION; DEFINITIONS 

Definitions. The following terms, as used herein, have the following 

"Affiliate" of any specified Person means any other Person directly or indirectly 
Controlling or Controlled by or under direct or indirect common Control with such specified 
Person. For the avoidance of doubt, Affiliates of the Seller shall include Arcapita Bank 
B.S.c.(c). 

NYC IMANAGE-11 24S02.20 
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"Audited Financial Statements" means the audited consolidated balance sheet of the 
Company and its Subsidiaries as of March 31, 2009, the audited consolidated statements of 
income, members' equity and cash flows of the Company and its Subsidiaries for the twelve 
(12)-month period then ended. 

"Business" means as to the Company or any of its Subsidiaries, the direct or indirect 
ownership and/or operation of the Facilities, the Company-Titled Real Property, the Company
Titled Oil and Gas Leases, and the Wells, including the storage, injection, withdrawal and 
production of Hydrocarbons. 

"Business Day" means any day except Saturday, Sunday or any day on which banks are 
generally not open for business in the city of Houston, Texas. 

"CERCLA" means the United States Comprehensive Environmental Response, 
Compensation and Liability Act and the rules and regulations promulgated thereunder. 

"Claims Period" means the period during which a claim for indemnification may be 
asserted hereunder by an Indemnified Party. 

"~losing" means the consummation of the transactions contemplated by Article II, as set 
forth in Section 8.1. 

"Closing Date" means the date on which the Closing occurs. 

"Closing Date Indebtedness" means all indebtedness of the Company and any of its 
Subsidiaries, as of the Closing Date, with respect to borrowed money (other than intercompany), 
notes payable, amounts outstanding under letter-of-credit facilities, and capital leases, including 
any interest accrued thereon and prepayment penalties and expenses which would be payable if 
such indebtedness were paid other than indebtedness arising under the letter-of-credit facility 
issued by Barclays Bank PLC at the request of Worsham-Steed for the benefit of GDF SUEZ 
Energy Marketing NA, Inc. "Code" means the United States Internal Revenue Code of 1986, as 
amended. 

"Company Ancillary Documents" means any certificate, agreement, document or other 
instrument, other than this Agreement, to be executed and delivered by the Company or the 
Seller in connection with the transactions contemplated hereby. 

"Company Benefit Plan" means each Employee Benefit Plan under which the Company 
or any of its Subsidiaries has any liabilities directly or indirectly. 

"Confidential Information" means any data or information of the Company or any of its 
Subsidiaries (including trade secrets) that is valuable to the operation of the Company's or any of 
its Subsidiaries' business and not generally known to the public or competitors. 

"Company-Titled Oil and Gas Leases" means any oil and gas lease, fee mineral interest, 
oil, gas or mineral leasehold interest or other leasehold interest, sublease, mineral servitude, 
license, concession, working interest, farm-out or farm-in right, royalty interest, overriding 
royalty interest, net profits interest or other non-working or carried interest, rights of recoupment 
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or other similar instrument, right or interest in and to the Hydrocarbons in, on, under, and that 
may be produced from the lands described in Schedule 4.6(c) or otherwise held in the name of 
the Company or any of its Subsidiaries, including (a) any interest in any pooled or unitized area 
in which any of the above described interests and rights are included and (b) any renewal, 
amendment, ratification or extension of or related to the foregoing. 

"Company-Titled Real Property" means the Leased Real Property, the Owned Real 
Property and the Gas Storage Leases. 

"Control" means, when used with respect to any specified Person, the power to direct the 
management and policies of such Person, directly or indirectly, whether through the ownership 
of voting securities, by contract or otherwise. 

"Employee Benefit Plan" means (a) any plan, program or policy described in Section 3(3) 
of ERISA (as determined without regard to whether such plan, program, or policy is subject to 
ERISA) with respect to which a Person has any liabilities, direct or indirect, (b) any agreements 
or other arrangements which provide benefits upon a termination of employment or retention of 
employment with such Person or upon a change in control of such Person, (c) each equity bonus, 
equity ownership, equity option, equity purchase, equity appreciation rights, phantom equity or 
other equity plan (whether qualified or nonqualified) with respect to which such Person has any 
liabilities, direct or indirect, (d) each bonus or incentive compensation plan to which such person 
has any liabilities, direct or indirect, and (e) each prerequisite or fringe benefit agreement or plan 
with respect to which such Person has any liabilities, direct or indirect. 

"Environmental Laws" means all Laws relating to protection of surface or ground water, 
drinking water supply, soil, surface or subsurface strata or medium, or ambient air, pollution 
control and Hazardous Materials. 

"ERISA" means the United States Employee Retirement Income Security Act of 1974, as 
amended, and the rules and regulations promulgated thereunder. 

"ERISA Affiliate" means any Person (whether incorporated or unincorporated) that 
together with the Company or any of its Subsidiaries would be deemed a "single employer" 
within the meaning of Section 414 of the Code and Section 4001 (b)( 1) of ERISA, or that is a 
member of the same "controlled group" as the Company and its Subsidiaries pursuant to 
Section 4001 (a)( 14) of ERISA. 

"Facilities" means, collectively, the Hill-Lake Facility and the Worsham-Steed Facility. 

"Falcon Conditions Notice Date" the date that the Seller notifies the Purchaser that it is 
reasonably certain that all conditions to Closing set forth in Article VII that are not within the 
control of the Purchasers will be satisfied without undue delay. 

"Falcon Payable" means any and all amounts owed by the Company or any of its 
Subsidiaries to the Seller, as recorded on the unaudited consolidated balance sheet of the 
Company and its Subsidiaries as of the Closing Date. 
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"Falcon Receivable" means any and all amounts owed by the Seller to the Company or 
any of its Subsidiaries, as recorded on the unaudited consolidated balance sheet of the Company 
and its Subsidiaries as of the Closing Date. 

"Final Closing Statement" means the Proposed Closing Statement as finally determined 
in accordance with Section 3.5. 

"Financial Statements" means, collectively, the Audited Financial Statements and the 
Unaudited Financial Statements. 

"GAAP" means generally accepted accounting principles as applied in the United States 
of America, applied in a manner consistent with those used in preparing the Financial 
Statements. For the avoidance of doubt if any alternative available under generally accepted 
accounting principles as applied in the United States of America exists, the methodology used in 
preparation of the Financial Statements will prevail. 

"Gas Storage Lease" means any agreement or instrument granting the Company or any 
Subsidiary the right to inject, store or withdraw Hydrocarbons underground, including all storage 
easements constituting a part of the Facilities or outside the boundaries of the Facilities. 

"Governmental Entity" means any federal, state or local or foreign government, any 
political subdivision thereof or any court, administrative or regulatory agency, department, 
instrumentality, body or commission or other governmental authority or agency, domestic or 
foreign. 

"Hazardous Materials" means any waste, pollutant, contaminant, hazardous substance, 
toxic, ignitable, reactive or corrosive substance, hazardous waste, special waste, petroleum or 
petroleum-derived substance or waste, or any constituent of any such substance or waste, the use, 
handling or disposal of which by the Company or any of its Subsidiaries is in any way governed 
by or subject to any Environmental Law. 

"Hedging Adjustment" means an amount (expressed as a positive number if there is a net 
amount owed to the Company and its Subsidiaries or as a negative number if there is a net 
amount owed by the Company and its Subsidiaries) equal to the amount that would be paid or 
received by the Company or any of its Subsidiaries under any interest rate or hedging or 
derivative transaction to which the Company or any of its Subsidiaries is a party if such 
transactions were to be closed out on the Closing Date. 

"Hill-Lake" means Hill-Lake Gas Storage, LP, a Texas limited partnership. 

"Hill-Lake Buffer Zone" means those lands, including both the surface and the mineral 
estates thereof, which lie outside or beyond the aerial boundary of the Hill-Lake Original Unit 
but which lands comprise a portion of the Hill-Lake Facility. 

"Hill-Lake Facility" means a 12 Bcf depleted reservoir natural gas storage facility, which 
includes both the Hill-Lake Original Unit and the Hill-Lake Buffer Zone, located in Eastland 
County, Texas and all assets (whether tangible or intangible) related to the ownership, operation, 
and maintenance thereof, including equipment, pipelines, compressor facilities and gas control 
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facilities, and all improvements relating the ownership, operation, and maintenance of such plant 
and associated equipment. 

"Hill-Lake Original Unit" means the entire area covered by that certain Unit Agreement 
dated April 1, 1962 and attached hereto as Exhibit B. 

"HSR Act" means the United States Hart-Scott-Rodino Antitrust Improvements Act of 
1976, as amended, and the rules and regulations promulgated thereunder. 

"Hydrocarbons" means crude oil, natural gas, casinghead gas, condensate, sulphur, 
natural gas liquids, plant products and other liquid or gaseous hydrocarbons produced in 
association therewith, including coal bed methane and gas and C02, and all other minerals of 
every kind and character. 

"Indemnified Party" means a Purchaser Indemnified Party or a Seller Indemnified Party. 

"Intellectual Property" means all intellectual property rights, including: (a) all United 
States and foreign patents and applications therefor and all reissues, divisions, renewals, 
extensions, provisionaIs, continuations and continuations-in-part thereof; (b) all inventions 
(whether patentable or not), invention disclosures, improvements, mask works, trade secrets, 
manufacturing processes, test and qualitication processes, designs, schematics, proprietary 
information, know-how, technology, technical data and customer lists, and all documentation to 
the extent embodying any of the foregoing throughout the world; (c) all works of authorship 
(whether copyrightable or not), copyrights, copyright registrations and applications therefor 
throughout the world; (d) all industrial designs and any registrations and applications therefor 
throughout the world; (e) all Software; (f) all internet uniform resource locators, domain names, 
trade names, logos, slogans, designs, trade dress, common law trademarks and service marks, 
trademark and service mark and trade dress registrations and applications therefor throughout the 
world; (g) all databases and data collections and all rights therein throughout the world; and 
(h) all moral and economic rights of authors and inventors, however denominated, throughout 
the world. 

"Knowledge" means with respect to the Seller, when used with reference to a particular 
fact, circumstance, event or other matter, the actual knowledge of each of the individuals listed 
under '"the Company" on Exhibit 1.1; provided, that solely for purposes of Sections 4.19 and 
4.20, "Knowledge" shall include an obligation of due inquiry on such individuals. 

"Laws" means all statutes, rules, codes, regulations, restrictions, ordinances, orders, 
decrees, approvals, directives, judgments, injunctions, writs, awards and decrees of, or issued by, 
all Governmental Entities. 

"Leased Real Property" means those parcels of real property or portions thereof in which 
the Company or any of its Subsidiaries holds a leasehold interest for a term of not less than two 
(2) years (together with those fixtures and improvements thereon which are included in the terms 
of the leases therefor), excluding Company-Titled Oil and Gas Leases or Gas Storage Leases. 
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"Lender Fee" means all costs or expenses reasonably incurred by the Purchaser, the 
Company, the Company's lenders or any of their respective Affiliates as a result of the 
transactions contemplated hereby, other than the repayment in full of such indebtedness. 

"Licenses" means all notifications, licenses, permits (including environmental, 
construction and operation permits), franchises, certificates, approvals, exemptions, 
classifications, registrations and other similar documents and authorizations issued by any 
Governmental Entity, and applications therefor. 

"Liens" mean all mortgages, liens, pledges, security interests, charges, claims, restrictions 
and encumbrances of any nature whatsoever, including all proxies, voting trusts, obligations, 
undertakings or any other restriction on the title and transfer of any nature whatsoever. 

"Material Adverse Effect" means any state of facts, conditions, change, event, effect or 
occurrence (when taken together with all other states of fact, conditions, changes, events, effects 
or occurrences) that (i) is, or would reasonably likely to be, individually or in the aggregate, 
materially adverse to the condition (financial or otherwise), business, results of operations, 
properties, assets or liabilities of the Company and its Subsidiaries taken as a whole or (ii) would 
reasonably be expected to make the satisfaction of the conditions set forth in Sections 7.1, 7.2 or 
7.3 unlikely; provided, however, that a Material Adverse Effect shall not include any states of 
fact, conditions, changes, events, effects or occurrences arising out of or attributable to (a) a 
downturn in general economic, business or regulatory conditions, (b) the industries and markets 
in which the Company and its Subsidiaries operate including changes in the prevailing prices for 
crude oil, natural gas or natural gas liquids or condensate, (c) the United States or world 
economies or securities or financial markets, (d) earthquakes, hostilities, acts of war or terrorism, 
(e) the execution or delivery of this Agreement or the transactions contemplated hereby or the 
public announcement thereof, (1) the failure of the Seller, the Company or any Subsidiary to 
meet any of its internal projections, or (g) applicable Laws or accounting rules; provided, 
however, that the exceptions provided in clauses (a), (b) and (c) shall only apply so long as and 
to the extent that the state of facts, change, event, effect or occurrence does not affect the 
Company in a materially disproportionate manner when compared to the effect of such state of 
facts, change, event, effect or occurrence on other Persons in the industry in which the Company 
and its Subsidiaries operate. 

"Office Lease" means the San Felipe Office Lease, by and between TPG-San Felipe 
Plaza, L.P. and Falcon Gas Storage Company, Inc., dated as of April 3, 2006, as amended, by the 
First Amendment to Lease Agreement between TPG-San Felipe Plaza, L.P., and Falcon Gas 
Storage Company, Inc. dated March 27, 2007, the Second Amendment to Lease Agreement 
between TPG-San Felipe Plaza, L.P., and Falcon Gas Storage Company, Inc. dated January 8, 
2008, the Third Amendment to Lease Agreement between TPG-San Felipe Plaza, L.P., And 
Falcon Gas Storage Company, Inc. dated August 7, 2008, the Letter Agreement dated as of 
November 30,2008 and the Letter Agreement dated as of November 29,2009. 

"Ordinary Course" means the ordinary course of business consistent with the past 
practices of the Company and its Subsidiaries. 
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"Owned Real Property" means parcels of real property held in fee not constituting part of 
the severed mineral estate by the Company or any of its Subsidiaries (together with all fixtures 
and improvements thereon), including any easements other than those constituting the Company
Titled Oil and Gas Leases or Gas Storage Leases. 

"Permitted Liens" means (a) Liens for Taxes not yet due and payable; (b) Liens of 
landlords with respect to Leased Real Property; (c) Liens of carriers, warehousemen, mechanics, 
materialmen, and repairmen incurred in the Ordinary Course and not yet delinquent; (d) in the 
case of Company-Titled Real Property, in addition to items (a) and (b), zoning, building, or other 
restrictions, variances, covenants, rights of way, encumbrances, easements and other minor 
irregularities in title, none of which, individually or in the aggregate, would have a Material 
Adverse Effect or the present use of or occupancy of the affected parcel by the Company or any 
of its Subsidiaries; (e) liens securing the Closing Date Indebtedness as disclosed in 
Schedule l.l(b) (to the extent terminated on the Closing Date upon payment in full of the 
Closing Date Indebtedness); (t) in the case of Intellectual Property, third party license 
agreements entered into in the Ordinary Course; and (g) liens incurred in connection with capital 
lease obligations of the Company or any of its Subsidiaries as set forth in Schedule l.1(b) under 
the caption "Permitted Liens". 

"Person" means, any individual, corporation, partnership, joint venture, limited liability 
company, trust, unincorporated organization, other entity or Governmental Entity. 

"Purchaser Ancillary Documents" means any certificate, agreement, document, or other 
instrument, other than this Agreement, to be executed and delivered by the Purchaser in 
connection with the transactions contemplated hereby. 

"Purchaser Indemnified Parties" means the Purchaser and its Affiliates (which, following 
the Closing, shall include the Company and its Subsidiaries), each of their respective officers, 
directors, employees, agents and representatives and each of the heirs, executors, successors and 
assigns of any of the foregoing. 

"Release" means, with respect to any Hazardous Material, any spilling, leaking, pumping, 
pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping or disposing 
into any surface or ground water, drinking water supply, soil, surface or subsurface strata or 
medium, or the ambient air. 

"Seller Indemnified Parties" means the Seller and its Affiliates, each of their respective 
officers, directors, agents and representatives, and each of the heirs, executors, successors and 
assigns of any of the foregoing. 

"Software" means all computer software programs, together with any error corrections, 
updates, modifications, or enhancements thereto, in both machine-readable form and human
readable form. 

"Subsidiary" means any Person of which the Company (or other specified Person) shall 
own directly or indirectly through a Subsidiary, a nominee arrangement or otherwise at least a 
majority of the outstanding capital stock (or other shares of beneficial interest) entitled to vote 
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generally or otherwise have the power to elect a majority of the board of directors or similar 
governing body or the legal power to direct the business or policies of such Person. 

"Tangible Personal Property" means all machinery, mobile or otherwise, equipment, 
vehicles, pumps, fittings, tools, furniture or furnishings, meter equipment, and other tangible 
movable property located on the lands on which the Facilities are located or purchased by any 
Company or any of its Subsidiaries specifically for use or consumption exclusively at any 
Facility, including assets temporarily off-site for repair or other purposes or being shipped to any 
Project Company and including the property listed on Schedule 4.24. 

"Targeted Working Capital" means Four Million Dollars ($4,000,000.00). 

"Taxes" means all (a) income, franchise, gross margin, capital stock, real property, 
personal property, tangible, withholding, employment, payroll, social security, social 
contribution, unemployment compensation, disability, transfer, sales, use, excise, gross receipts, 
value-added, severance and all other taxes of any kind imposed by any Governmental Entity, 
whether disputed or not, and any related interest, additions to tax, or penalties imposed by any 
Governmental Entity and (b) liability for Taxes described in (a) of any other Person imposed by 
Law (including Treasury Regulation section 1.1502-6), by contract or otherwise. 

"Tax Return" means any report, return, declaration or other infonnation supplied or 
required to be supplied to a Governmental Entity in connection with Taxes, including estimated 
returns and reports of every kind with respect to Taxes. 

"Tennination Date" means the date prior to the Closing, if any, when this Agreement is 
tenninated in accordance with Article IV. 

"Transaction Expenses" means the legal, accounting, financial advisory and other third 
party advisory or conSUlting fees and other expenses incurred by the Seller or any of its 
Subsidiaries in connection with the transactions contemplated by the Agreement and other 
related matters including the 0&0 Tail Premium. Notwithstanding the foregoing, Transaction 
Expenses shall not include any fees or expenses incurred by the Company or its Subsidiaries in 
connection with any financing required by the Purchaser in connection with the transactions 
contemplated hereby. 

''Treasury Regulations" means the Income Tax Regulations promulgated under the Code. 

"Unaudited Financial Statements" means the unaudited consolidated balance sheet of the 
Company and its Subsidiaries as of December 31, 2009, the unaudited consolidated statements of 
income, members' equity and cash flows of the Company and its Subsidiaries for the nine (9)
month period then ended. 

"Wells" means any and all oil, condensate, natural gas or combination wells, gas storage 
injection and withdrawal wells, observation wells, water source wells and water and other types 
of injection or disposal wells and systems located on any Company-Titled Oil and Gas Lease or 
any Company-Titled Real Property, whether producing, non-producing, pennanently or 
temporarily plugged and abandoned, and whether or not fully described on Schedule 4.6(d), 
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owned by the Company or its Subsidiaries, or for which the Company or any Subsidiary has 
regulatory responsibility. 

"Worsham-Steed" means Worsham-Steed Gas Storage, LP, a Texas limited partnership. 

"Worsham-Steed Facility" means a 23 Bcf depleted reservoir natural gas storage facility 
located on Jack County, Texas and all assets (whether tangible or intangible) related to the 
ownership, operation, and maintenance thereof, including equipment, pipelines, compressor 
facilities and gas control facilities, and all improvements relating the ownership, operation, and 
maintenance of such plant and associated equipment. 

Section 1.2 Construction. Unless the context of this Agreement otherwise clearly 
requires, (a) references to the plural include the singular, and references to the singular include 
the plural, (b) references to one gender include the other gender, (c) the words "include," 
"includes" and "including" do not limit the preceding terms or words and shall be deemed to be 
followed by the words "without limitation," (d) the terms "hereof, "herein," "hereunder," 
"hereto" and similar terms in this Agreement refer to this Agreement as a whole and not to any 
particular provision of this Agreement, (e) the terms "day" and "days" mean and refer to 
calendar day(s) and (f) the terms "year" and "years" mean and refer to calendar year(s). Unless 
otherwise set forth herein, references in this Agreement to a particular Law means such Law as 
amended, modified, supplemented or succeeded, from time to time and in effect at any given 
time. All Article, Section, Exhibit and Schedule references herein are to Articles, Sections, 
Exhibits and Schedules of this Agreement, unless otherwise specified. This Agreement shall not 
be construed as if prepared by one of the Parties, but rather according to its fair meaning as a 
whole, as ifall Parties had prepared it. 

Section 1.3 Other Definitions. Each of the following terms IS defined in the 
Section set forth opposite such term: 

Term Section 
Agreement ...................................................................................................... Preamble 
Alinda I .......................................... ... ........................................ .... ................. Preamble 
Alinda II ......................................................................................................... Preamble 
Alinda Guaranty Agreement .......................................................................... Recitals 
Arbitrator ........................................................................................................ 3.5( e) 
Cash Deficit ....................................................................................... ....... ..... 3.5(a) 
Cash Surplus .............. .... ..... .... ... ........ ..... ........................................... ... ......... 3.5(a) 
Claims Period Expiration Date ............ .. ........................................................ 10.4 
Closing Cash .................................................................................................. 3.5(a) 
Closing Date Certificate ........................ ......... ................................................ 3.2 
Closing Date Expense Statement Fees ............................................... ....... ..... 3.2 
Closing Date Net Working Capital ................................................................ 3.5(a) 
Company ........................................................................................................ Prealnble 
Company Contracts ........................................................................................ 4. 14(a) 
0&0 Tail Premium .......................................................................... ....... ... .. .. 6.11(b) 
Equity Contribution Letter ............................................................................. Recitals 
Estimated Closing Cash ................................................................................. 3.5(a) 
Estimated Working Capital .................... ... ..................................................... 3.5(a) 
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Expiration Date ............. ................................. ................................................ 9.1 (d) 
Final Closing Statement ................................................................................. 3.5(d) or 3.5(e) 
Final Shortfall ................................................................................................ 3.5(a) 
Final Surplus ................. ................................ .. ................................. .. ............ 3.5(a) 
Financing ........................................................................................... ............. 5.4 
Fundamental Representations ........................................................................ 1 0.4 
Guarantor ......................... ............................... ................................ .. ............. Recitals 
Guaranty Agreement ... .... ......... ... .... ............ ..... ............................... ............... Recitals 
Hedging Close-Out Documents ..................................................................... 7.2(e) 
Hedging Transaction .......................................................................... ........... .4.8(b) 
Indemnifying Party ........ .................................. .................................. .. .......... 1 0.3(a) 
LLC Conversions .......... ................................................................................. 6.1 O(h) 
No-Hire Period ............................................................................................... 6.14 
No-Solicitation Period ..................................... .............................................. 6.14 
Party ......................... ...... ... ............... .............. ... .. .. ....... ... .. ..... ...... ...... .... ... ..... Preamble 
Parties ............................. ..................................................................... ........... Preamble 
Payoff Letters ................................................................................................. 7.2(e) 
Post-Closing Company Benefit Plans ............................................................ 6.9(a) 
Post-Closing Lease Indemnity ....................................................................... 6.15 
Subsidiary Lessee ........................................................................................... 6.15 
Proposed Closing Statement ............................ .. ............................................ 3.5(b) 
Protected Person ............ .... .................................. .................................. .. .. ..... 6.14 
Purchase Price ................ .. ... .............. .. ........................................................... 3.1 
Purchaser ....................... ... .................................. ............................................ Preamble 
Purchaser Basket .............................................. .. ................................. .. ........ 10.5 
Purchaser Losses ............................................................................................ 1 0.1 
Reasonable Operator ....... .. ............................................................................. Article r 
Releases of Lien ............................................................................................. 7.2(e) 
Required Percentages ........................................................................... .. ........ 3.7(b) 
Required Percentage of Mineral Rights ........... ... .. .. ....... .. .................... .. ........ 3.7(c)(ii) 
Required Percentage of Real Property ........................................................... 3.7(c)(i) 
Securities Act .................. .. .................................. .................................. ......... 5.6 
Seller Lease Release ...................................................................................... 6.15 
Seller Losses .................................................................................................. 10.2 
Seller Plan ..................... ~ ... ................................. .. ................................. .. ....... 6.8(a) 
Sponsors ............................. ... .................................... .................................. .. . Recitals 
Subsidiary Lessee .................................................................... .. ..... ............ ... . 6.15 
Uninterested Accounting Firm ................................ .. ..................................... 3.5(e) 
Units .. ........................................................................................................... .. Recitals 
Working Capital Deficit. ................................................................................ 3.5(a) 
Working Capital Surplus .......................................... .. .................................... 3.5(a) 

Section 1.4 Accounting Terms. All accounting terms not specifically defined herein 
shall be construed in accordance with GAAP. 
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ARTICLE II 
PURCHASE AND SALE 

Section 2.1 Agreement to Purchase and Sell. Subject to the tenns and conditions of 
this Agreement, at the Closing, the Seller shall sell, transfer and deliver to the Purchaser, and the 
Purchaser shall purchase and acquire from the Seller, the Units, free and clear of all Liens other 
than Pennitted Liens, in exchange for the payment of the Purchase Price as set forth in 
Article III. 

ARTICLE III 
PURCHASE PRICE; ADJUSTMENTS 

Section 3.1 Purchase Price. The aggregate cash amount to be paid by the Purchaser 
(the "Purchase Price") shall be an amount equal to (a) Five Hundred Fifteen Million Dollars 
($515,000,000.00), plus (b) the amount of the Estimated Closing Cash, if any, plus (c) the 
amount of the Estimated Working Capital, minus (d) the Closing Date Indebtedness, plus (e) the 
Hedging Adjustment, minus (f) the aggregate amount of all Transaction Expenses (to the extent 
not paid prior to the Closing Date), minus (g) only if the Purchaser, on behalf of the Company, 
and with equity or debt capital contributed or provided to the Purchaser only from or guaranteed 
by the Sponsors, pays at Closing the aggregate amount of Closing Date Indebtedness in 
accordance with Section 3.4(a), Ten Million Dollars ($10,000,000.00) minus (h) the Targeted 
Working Capital; provided, however, there shall be no duplication in any of such additions or 
reductions. The Purchaser shall bear any and all amount of any Lender Fee. 

Section 3.2 Closing Date Certificate. Not less than five (5) Business Days prior to the 
Closing Date, the Seller shall deliver to the Purchaser a statement from the Seller (the "Closing 
Date Certificate") signed by the Chief Financial Officer or the President (on behalf and in the 
name of the Seller) which sets forth, (a) the amount of the Closing Date Indebtedness, (b) by 
payee, the aggregate amount of the Transaction Expenses as of the Closing Date, detailing the 
amount of Transaction Expenses paid to date and the amount of outstanding Transaction 
Expenses as of the Closing Date as shown on the Closing Date Certificate (the "Closing Date 
Expense Statement Fees"), (c) the Estimated Closing Cash, (d) the Estimated Working Capital, 
and (e) the Hedging Adjustment. 

Section 3.3 Payment of Purchase Price. On the Closing Date, the Purchaser shall pay 
or cause to be paid to the Seller an amount equal to the Purchase Price (utilizing, as the 
adjustments, the amounts set forth in the Closing Date Certificate). 

Section 3.4 Payment of Other Amounts Payable at Closing. On the Closing Date, the 
Purchaser shall: 

(a) Unless the Purchaser, in its sole discretion, seeks and obtains all consents 
and waivers to retain all Closing Date Indebtedness, pay, on behalf of the Company, to 
such account or accounts as the Company specifies to the Purchaser in writing at least 
two (2) Business Days prior to the Closing Date, the aggregate amount of the Closing 
Date Indebtedness; 

113NYC_IMANAGE-1124502.203} 

12-11076-shl    Doc 1109    Filed 05/16/13    Entered 05/16/13 17:06:16    Main Document 
     Pg 19 of 246



Case 1:10-cv-05821-KMW   Document 36-1    Filed 09/24/10   Page 18 of 62

(b) on behalf of the Seller, pay to such account or accounts as the Seller 
specifies to the Purchaser in writing at least two (2) Business Days prior to the Closing 
Date, the aggregate amount of the Transaction Expenses, in each case to the extent not 
paid prior to the Closing Date; and 

Section 3.5 Closing Date Cash Calculation; Adjustment of Purchase Price. 

(a) Definitions. For purposes of this Section 3.5: 

(i) "Cash Deficit" means the amount, if any, by which the Closing 
Cash is less than the Estimated Closing Cash. 

(ii) "Cash Surplus" means the amount, if any, by which the Closing 
Cash is greater than the Estimated Closing Cash. 

(iii) "Closing Cash" means the cash of the Company and its 
Subsidiaries, as determined in accordance with GAAP, as of 11:59 p.m. (central 
time) on the Closing Date less (A) the aggregate amount of checks or drafts of the 
Company or any of its Subsidiaries outstanding as of 11 :59 p.m. (central time) on 
the Closing Date (to the extent such amounts have been relieved from accounts 
payable and other than payments of the amounts specified in Section 3.3 or 
Section 3.4) plus (B) checks received by the Company and its Subsidiaries but not 
posted as of 11 :59 p.m. (central time) on the Closing Date and (C) exclusive of 
any cash delivered by the Purchaser pursuant to Section 3.3 or Section 3.4; 
provided, however, that there shall be no duplication with respect to any such 
additions or deductions in determining Closing Cash. 

(iv) "Closing Date Net Working Capital" means the current assets of 
the Company and its Subsidiaries on a consolidated basis (not including Closing 
Cash, derivative assets, and all amounts relating to prepaid, accrued, current and 
deferred income, profits, margins and similar Taxes) less the current liabilities of 
the Company and its Subsidiaries on a consolidated basis (not including 
derivative liabilities, accrued, current and deferred income, profits margins and 
similar taxes, Indebtedness or any of the amounts paid pursuant to Section 3.4) as 
of 11 :59 p.m. (central time) on the Closing Date prepared in accordance with 
GAAP, as modified in accordance with the guidelines set forth on Exhibit 3.5(a) 
and on a basis that excludes any changes or transactions resulting from this 
Agreement. 

(v) "Estimated Closing Cash" means the estimate of the Closing Cash 
as set forth in the Closing Date Certificate. 

(vi) "Estimated Working Capital" means the estimate of the Closing 
Date Net Working Capital as set forth in the Closing Date Certificate. 

(vii) "Final Shortfall" means the amount, if any, by which (A) the sum 
of (1) the Working Capital Deficit, if any, and (2) the Cash Deficit, if any, 
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exceeds (8) the sum of (I) the Working Capital Surplus, if any, and (2) the Cash 
Surplus, if any. 

(viii) "Final Surplus" means the amount, if any, by which (A) the sum of 
(I) the Working Capital Surplus, if any, and (2) the Cash Surplus, if any, exceeds 
(8) the sum of (I) the Working Capital Deficit, if any, and (2) the Cash Deficit, if 
any. 

(ix) "Working Capital Deficit" means the amount, if any, by which the 
Closing Date Net Working Capital is less than the Estimated Working Capital, as 
reflected on the Final Closing Statement. 

(x) "Working Capital Surplus" means the amount, if any, by which the 
Closing Date Net Working Capital is greater than the Estimated Working Capital, 
as reflected on the Final Closing Statement. 

(b) No later than forty-five (45) days following the Closing Date, the 
Purchaser shall prepare and deliver to the Seller the draft closing statement of the 
Company as of the Closing Date (the "Proposed Closing Statement") which shall 
include a calculation of each of the Closing Date Net Working Capital, the Working 
Capital Surplus, if any, the Working Capital Deficit, if any, the Closing Cash, the Cash 
Deficit, if any, the Cash Surplus, if any, the Final Shortfall, if any, and the Final 
Surplus, if any. 

(c) The Seller shall have thirty (30) days following receipt of the Proposed 
Closing Statement during which to notify the Purchaser of any dispute of any item 
contained in the Proposed Closing Statement, which notice shall set forth in reasonable 
detail the basis for such dispute. At any time within such thirty (30)-day period, the 
Seller shall be entitled to agree with any or all of the items set forth in the Proposed 
Closing Statement. 

(d) If the Seller does not notify the Purchaser of any such dispute within 
such thirty (30)-day period, or notifies the Purchaser of its agreement with the 
adjustments in the Proposed Closing Statement prior to the expiration of the thirty (30)
day period, the Proposed Closing Statement prepared by the Purchaser shall be deemed 
to be the "Final Closing Statement." 

(e) If the Seller does notify the Purchaser of any such dispute within such 
thirty (30)-day period, the Final Closing Statement shall be resolved as follows: 

(i) The Purchaser and the Seller shall cooperate in good faith to 
resolve any such dispute as promptly as possible. 

(ii) In the event the Purchaser and the Seller are unable to resolve any 
such dispute within fifteen (15) days (or such longer period as the Purchaser and 
the Seller shall mutually agree in writing) of notice of such dispute, such dispute 
and each Party's work papers related thereto shall be submitted to, and all issues 
having a bearing on such dispute shall be resolved by an independent national 
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accounting finn that has not perfonned work for either the Company or any of its 
Subsidiaries, the Seller, the Guarantor, the Purchaser or any of their respective 
Affiliates within the past two (2) years (any such finn, an "Uninterested 
Accounting Finn"), (A) the initial Uninterested Accounting Finn which shall be 
Deloitte & Touche LLP or (B) in the event such accounting finn identified in 
(A) is unable or unwilling to take such assignment, another Uninterested 
Accounting Finn mutually agreed upon by the Purchaser and the Seller (such 
identified Uninterested Accounting Finn shall be referred to herein as the 
"Arbitrator"). Such resolution shall be final and binding on the parties, be based 
solely on presentations of the Purchaser and the Seller and not on the Arbitrator's 
independent review, shall be limited to only those matters in dispute, shall affinn 
in all respects the presentations of only one party, and reject in all respects the 
presentations of the other. The Arbitrator shall use commercially reasonable 
efforts to complete its work within thirty (30) days following its engagement. The 
fees, costs and expenses of the Arbitrator shall be paid one-half (112) by the 
Purchaser and one-half (1 /2) by the Seller. 

(iii) The Purchaser and the Seller jointly shall revise the Proposed 
Closing Statement and the calculation of Closing Date Net Working Capital, the 
Working Capital Surplus, if any, the Working Capital Deficit, if any, the Closing 
Cash, the Cash Deficit, if any, the Cash Surplus, if any, the Final Shortfall, if any, 
and the Final Surplus, if any, as appropriate to reflect the resolution of the Seller's 
objections (as agreed upon by the Purchaser and the Seller or as detennined by the 
Arbitrator) and the Purchaser shall deliver it to the Seller within three (3) days 
after the resolution of such objections. Such revised balance sheet shaIl be the 
"Final Closing Statement." 

(f) For purposes of detennining the infonnation on the Final Closing 
Statement, the Parties may take into consideration all facts which are known prior to the 
final detennination of the Final Closing Statement. 

(g) To the extent there is a Final Surplus on the Final Closing Statement, the 
Purchaser shall pay the Seller the amount of the Final Surplus by wire transfer of 
immediately available funds within twelve (12) Business Days after the Purchaser's 
delivery of the Final Closing Statement to the Seller to an account designated by the 
Seller. 

(h) To the extent there is a Final Shortfall on the Final Closing Statement, 
the Seller shall pay the Purchaser the amount of the Final Shortfall by wire transfer of 
immediately available funds within twelve (12) Business Days after the Purchaser's 
delivery of the Final Closing Statement to the Seller to an account designated by the 
Purchaser. 

Section 3.6 Purchase Price Allocation. The Purchaser shall prepare a proposed 
allocation of the purchase price (as detennined for U.S. federal income tax purposes) among the 
assets of the Company and its Subsidiaries in accordance with Section 1060 of the Code and the 
Treasury Regulations thereunder (and any similar provision of state, local or non-U.S. law, as 
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appropriate). The Purchaser shall deliver such proposed allocation to the Seller within ninety 
(90) days following the Closing Date for Seller's approval. The Seller shall have thirty (30) days 
following the receipt of the proposed allocation during which to notify the Purchaser of any 
dispute concerning the proposed allocation, which notice shall set forth in reasonable detail the 
basis for dispute. The Purchaser and the Seller shall work in good faith to resolve any such 
disputes. If the Purchaser and the Seller are unable to resolve any such dispute within 
fifteen (15) days (or such longer period as the Purchaser and the Seller shall mutually agree in 
writing) of notice of such dispute, such dispute shall be resolved by the Arbitrator (as selected 
under the procedure described in Section 3.5(e) if not previously selected), which shall resolve 
any issue in dispute as promptly as practicable and in accordance with the procedures and subject 
to provisions regarding the decision of the Arbitrator set forth in Section 3.5(e). The 
determination by the Arbitrator shall be final, conclusive and binding on the parties. The fees, 
costs and expenses of the Arbitrator shall be paid in the same manner as in Section 3.5(e). The 
Purchaser and the Seller and their Affiliates shall report, act and file Tax Returns (including, but 
not limited to, Internal Revenue Service Form 8594) in all respects and for all purposes 
consistent with the allocation, as finally determined pursuant to this Section 3.6. The Seller shall 
prepare, execute, file and deliver all such documents, forms and other infonnation as the 
Purchaser may reasonably request to prepare such allocation. Neither the Seller nor the 
Purchaser shall take any position (whether in audits, Tax Returns or otherwise) that is 
inconsistent with such allocation unless required to do so by applicable Law. 

ARTICLE IV 
REPRESENT A TIONS AND WARRANTIES OF THE SELLER 

The Seller represents and warrants to the Purchaser as follows as of the date hereof and as 
of the Closing Date: 

Section 4.1 Organization. The Company and each of its Subsidiaries is a limited 
liability company or other entity duly organized, validly existing and in good standing under the 
laws of the jurisdiction of its organization set forth on Schedule 4.1. The Company and each of 
its Subsidiaries is duly qualified to transact business as a foreign limited liability company or 
other organization, as applicable, and is in good standing in each other jurisdiction in which the 
ownership or leasing of its properties or assets or the conduct of its business requires such 
qualification, except where the failure to so qualify or to be in good standing has not had and 
would not reasonably be expected to result in a Material Adverse Effect. The Seller has 
heretofore made available to the Purchaser correct and complete copies of the organizational 
documents of the Company and each of its Subsidiaries as currently in effect and the 
organizational record books, as applicable, with respect to actions taken by its governing body, 
as applicable. 

Section 4.2 Authorization. The Company and each of its Subsidiaries, as applicable, 
has the right, power, and capacity to execute and deliver each Company Ancillary Document to 
which such Company is a party and to perform its obligations thereunder and to consummate the 
transactions contemplated thereby. As of the Closing Date, the Company Ancillary Documents 
shall be duly executed and delivered by the Company or the Seller, as applicable, and shall 
constitute the valid and binding agreements of the Company, enforceable against the Company in 
accordance with their respective terms, except as such enforceability (a) may be limited by 
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bankruptcy, insolvency, moratorium or other similar Laws affecting or relating to enforcement of 
creditors' rights generally, and (b) is subject to general principles of equity (regardless of 
whether enforceability is considered in a proceeding at law or in equity). 

Section 4.3 Capitalization. Schedule 4.3 accurately and completely sets forth the 
capital structure of the Company and each of its Subsidiaries, as of the date hereof, including the 
number of Units of the Company and number of units, membership interests or shares of each of 
its Subsidiaries which are authorized and which are issued and outstanding. All of the issued and 
outstanding Units of the Company and units, membership interests or shares of each of its 
Subsidiaries are duly authorized, validly issued, fully paid, and held of record by the Seller or the 
Company in the amounts set forth on Schedule 4.3, are not subject to any right of rescission, 
right of first refusal or preemptive right, and have been offered, issued, sold and delivered by the 
Company or its Subsidiaries in compliance with all requirements of applicable Laws and all 
requirements set forth in applicable Company Contracts. There is no liability for dividends 
accrued and unpaid by the Company or its Subsidiaries. Except as disclosed on Schedule 4.3: 
(a) no equity interests of the Company or any of its Subsidiaries are reserved for issuance; 
(b) there are no outstanding options, warrants, rights, calls, commitments, conversion rights, 
rights of exchange, subscriptions, claims of any character, agreements, obligations, convertible 
or exchangeable securities or other plans or commitments, contingent or otherwise, relating to 
the equiiY interests of the Company or any of its Subsidiaries other than as contemplated by this 
Agreement and (c) there are no legally binding agreements of the Company, any of its 
Subsidiaries, the Seller, or any other Person to purchase, redeem or otherwise acquire any equity 
interests of the Company or any of its Subsidiaries, or securities or obligations of any kind 
convertible into equity interests of the Company or any of its Subsidiaries. 

Section 4.4 Subsidiaries. Schedule 4.4 sets forth a complete and correct list of each 
Subsidiary of the Company. The Company owns, directly or indirectly, all of the issued and 
outstanding equity interests of each of its Subsidiaries, free and clear of all Liens other than 
Liens related to the Closing Date Indebtedness and limitations imposed by federal and state 
securities Laws. Except as set forth on Schedule 4.4, neither the Company nor any of its 
Subsidiaries owns, directly or indirectly, any capital stock or other equities, securities or interests 
in any other corporation or in any limited liability company, partnership, joint venture or other 
entity. 

Section 4.5 Absence of Restrictions and Conflicts. The execution, delivery and 
performance of this Agreement and the Company Ancillary Documents, the consummation of 
the transactions contemplated hereby and thereby, and the fulfillment of and compliance with the 
terms and conditions hereof and thereof, do not or will not (as the case may be), with the passing 
of time or the giving of notice or both, violate or conflict with in any material respect, constitute 
a material breach of or a material default under, result in the loss of any material benefit under, 
permit the acceleration of any material obligation under or create in any party the right to 
terminate, modify or cancel in any material respect, (a) any material term or provision of the 
charter documents of the Company or any of its Subsidiaries, (b) except as indicated on 
Schedule 4.14(a), any Company Contract, (c) any material judgment, decree or order of any 
Governmental Entity to which the Company or any of its Subsidiaries is a party or to the Seller's 
Knowledge, by which the Company, any of its Subsidiaries or any of their respective properties 
are bound, or (d) any material Law or arbitration award applicable to the Company or any of its 
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Subsidiaries. No material consent, approval, order or authorization of, or registration, 
declaration or filing with, any Governmental Entity is required with respect to the Company or 
any of its Subsidiaries in connection with the execution, delivery or performance of this 
Agreement or the Company Ancillary Documents or the consummation of the transactions 
contemplated hereby or thereby, except as required by the HSR Act or as required by an 
agreement with a Governmental Entity regarding natural gas storage facilities as indicated on 
Schedule 4.14(a). 

Section 4.6 Real Property. 

(a) Schedule 4.6(a) sets forth a correct and complete list of the Owned Real 
Property and the Leased Real Property. 

(b) Schedule 4.6(b) sets forth a correct and complete list of the Company-
Titled Oil and Gas Leases. 

(c) Schedule 4.6(c) sets forth a correct and complete list of Gas Storage 
Leases owned by the Company or its Subsidiaries. 

(d) Schedule 4.6(d) sets forth a correct and complete list of the Wells. 

(e) Except as set forth in Schedule 4.6(a), Schedule 4.6(b) and 
Schedule 4.6(c) the Company owns or leases no other real property interests or mineral 
interests. 

(f) Each of Worsham-Steed and Hill-Lake is a "storer" as defined under Tex. 
Nat. Res. Code Ann. § 91.173(6). 

(g) To the Knowledge of the Company, there are no preferential rights to 
purchase or similar rights or restrictions on assignment, including requirements for 
consents from third parties to assignment, affecting any Company-Titled Oil and Gas 
Lease or the Wells that would be applicable to the transactions contemplated hereby. 

Section 4.7 Condition of Equipment. The equipment owned or leased by the 
Company or its Subsidiaries, including equipment or used in connection with the Company
Titled Oil and Gas Leases, the Wells, and the Facilities is, taken as a whole, in a condition that is 
reasonably adequate, subject to normal wear and tear, for normal operations or use in the 
Ordinary Course in accordance with standard industry practice in the areas in which such 
equipment is operated or used, except to the extent the same would not individually or in the 
aggregate have a Material Adverse Effect. 

Section 4.8 Prepayments; Hedging; Calls. Except as set forth in Schedule 4.8: 

(a) neither the Company nor any of its Subsidiaries has any outstanding 
obligations for the delivery of Hydrocarbons attributable to any of the Company-Titled 
Oil and Gas Leases in the future on account of prepayment, advance payment, take-or
payor similar obligations without then or thereafter being entitled to receive full value 
therefore at the prevailing market price at the time of delivery; 
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(b) neither the Company nor any of its Subsidiaries is bound by any futures, 
hedge, swap, collar, put, call, floor, cap, option or other contract that is intended to 
benefit from, relate to or reduce or eliminate the risk of fluctuations in the price of 
commodities, including Hydrocarbons, interest rates, currencies or securities (each, a 
"Hedging Transaction"); and 

(c) no Person has any call upon, option to purchase or similar right to 
purchase any portion of the Hydrocarbons from the Company-Titled Oil and Gas Leases 
at a price less than the prevailing market price at the time of delivery. 

Section 4.9 Financial Statements. Complete and accurate copies of the Financial 
Statements have been made available to the Purchaser. The Financial Statements have been 
prepared from, and are in accordance with, the books and records of the Company and its 
Subsidiaries, which books and records have been maintained on a basis consistent with the past 
practice of the Company and its Subsidiaries. Each balance sheet included in the Financial 
Statements (including the related notes and schedules) has been prepared in accordance with 
GAAP and fairly presents in all material respects the consolidated financial position of the 
Company and its Subsidiaries as of the date of each such balance sheet (subject, in the case of 
the Unaudited Financial Statements, to normal year-end and quarter-end adjustments and the 
absence of notes to such statements), and each statement of income and cash flows included in 
the Financial Statements (including the related notes and schedules) fairly presents in all material 
respects the consolidated results of operations and changes in cash flows, as the case may be, of 
the Company and its Subsidiaries for the periods set forth therein, in each case in accordance 
with GAAP, consistently applied during the periods involved (except as expressly noted therein 
or on Schedule 4.9 and subject, in the case of the Unaudited Financial Statements, to normal 
year-end and quarter-end adjustments and the absence of notes to such statements). 

Section 4.10 No Undisclosed Liabilities. Except as set forth in the Financial Statements 
or Schedule 4.10, neither the Company nor any of its Subsidiaries has any material liabilities or 
obligations of the type required to be disclosed in the Financial Statements in accordance with 
GAAP, except for (a) liabilities and obligations incurred since March 31, 2009 in the Ordinary 
Course, (b) liabilities and obligations disclosed in this Agreement (or its schedules), or 
(c) liabilities or obligations which, individually or in the aggregate, would not reasonably be 
expected to result in a Material Adverse Effect. 

Section 4.11 Absence of Certain Changes. Since March 31, 2009, the Company and its 
Subsidiaries have operated their business in the Ordinary Course and, except as set forth in 
Schedule 4.11, there has not been (a) any Material Adverse Effect, (b) any material change by 
the Company in its accounting methods, principles or practices other than as required by GAAP, 
(c) any sale or other disposition of any material assets of the Company or its Subsidiaries, or 
(d) any acquisition, including by merger or consolidation, of any material assets. 

Section 4.12 Legal Proceedings. Except as set forth on Schedule 4.12, there is no 
investigation (to the Knowledge of Seller), suit, action, claim, arbitration, mediation or 
proceeding pending, relating to, involving or, to the Knowledge of the Seller, threatened against 
the Company, any of its Subsidiaries or any property of any thereof. Neither the Company nor 
any of its Subsidiaries is subject to any judgment, decree, injunction, rule or order of any court or 
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arbitration panel. Neither the Company nor any of its Subsidiaries is subject to the jurisdiction 
of the Federal Energy Regulatory Commission under the Natural Gas Act of 1938, as amended. 

Section 4.13 Compliance with Law. Except as set forth on Schedule 4.13, the 
Company and its Subsidiaries are in material compliance with all applicable Laws (other than 
(a) the Code, Taxes and ERISA and rules and regulations and orders of Governmental Entities 
related thereto, which are governed solely by Sections 4.15 and 4.17, respectively, and 
(b) Environmental Laws, which are governed solely by Section 4.20). Except as set forth on 
Schedule 4.13, neither the Company nor any of its Subsidiaries has been charged with, has 
received written notice that it is under investigation with respect to, or, to the Knowledge of the 
Seller, is otherwise now under investigation with respect to, a material violation of any 
applicable Law. 

Section 4.14 Company Contracts. 

(a) Schedule 4.14(a) sets forth a complete and correct list of each of the 
following contracts to which the Company or any of its Subsidiaries is a party (the 
contracts that meet the descriptions in this Section 4.14 being collectively, the 
"Company Contracts"): 

(i) all bonds, debentures, notes, loans, credit or loan agreements or 
loan commitments, letter-of-credit facilities, security agreements, mortgages, 
indentures, guarantees or other contracts evidencing or governing indebtedness 
for borrowed money of the Company or any of its Subsidiaries; 

(ii) all leases or licenses involving any personal properties or assets 
(whether tangible or intangible), which involve an annual commitment or 
payment of more than $100,000 individually by the Company or any of its 
Subsidiaries, except as is provided in Section 4.14(a)(iv); 

(iii) all contracts and agreements that limit or restrict the Company or 
any of its Subsidiaries from (A) engaging in any business in any jurisdiction, 
(B) freely setting prices for its products, services or technologies (including most 
favored customer pricing provisions) or (B) soliciting potential employees, 
consultants, contractors or other suppliers or customers; 

(iv) all contracts (other than a lease relating to the Leased Real 
Property or a Company-Titled Oil and Gas Lease or Gas Storage Lease) for 
capital expenditures or the acquisition or construction of fixed assets requiring the 
payment by the Company or any of its Subsidiaries of an amount in excess of 
$250,000; 

(v) any employment, consulting (other than an agreement with an 
independent professional advisor), severance or similar agreement that provides 
for annual base compensation of $100,000 or more; 

(vi) all Company Benefit Plans and any trust agreement or other 
funding arrangement related thereto; 
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(vii) all contracts with any agent, distributor or representative that are 
not tenninable without penalty on ninety (90) days' or less notice; 

(viii) all joint venture or partnership contracts and all other similar 
contracts providing for the sharing of any profits between or among the co
venturers or partners or participating members (other than subcontracting 
contracts and joint marketing agreements); 

(ix) any contract outside the Ordinary Course in which the officers, 
directors, employees or shareholders of the Company or its Subsidiaries or any 
member of their immediate families is directly or indirectly interested (whether as 
a party or otherwise); 

(x) any gas, crude oil or liquids storage, sales, purchase or marketing 
agreement, other than any such agreement that can be tenninated by the Company 
or any of its Subsidiaries without penalty, upon not more than thirty (30) days' 
notice; 

(xi) any agreement for the sale of any material asset (other than sales in 
the Ordinary Course); 

(xii) any arrangement providing for any posting of cash collateral or 
requiring a cash deposit in an amount in excess of $5,000 and in connection with 
any indebtedness of the Company or any of its Subsidiaries; 

(xiii) any agreement for the future acquisition of seismic or geographical 
data that requires aggregate future payments in excess of $1 00,000; 

(xiv) any agreement relating to a Hedging Transaction existing as of the 
date hereof pursuant to which active confinnations have been executed under or 
in connection with such Hedging Transactions; 

(xv) any agreement with respect to the acquisition, directly or indirectly 
(by merger, purchase of capital stock or other equity interests of another Person or 
otherwise), by the Company of another business pursuant to which the Company 
or any of its Subsidiaries has any contingent payment obligation (such as pursuant 
to an earn-out or deferred purchase price arrangement or non-competition 
arrangement); 

(xvi) any outstanding agreement of guaranty, surety or indemnification, 
direct or indirect, by the Company or any of its Subsidiaries, in an amount in 
excess of $250,000; 

(xvii) any agreement with the Seller or any of its Affiliates, other than 
the Company and its Subsidiaries, (for purposes of this clause xviii only, the tenn 
Affiliates shall exclude the Company and any of its Subsidiaries); 
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(xviii) any contracts or agreement, including license agreement, for 
material Intellectual Property currently used in the conduct of the business; and 

(xix) any other existing contract, agreement or commitment (other than 
those described in subsections (i) through (xx) of this Section 4. I 4(a) and other 
than those pursuant to which neither the Company nor any of its Subsidiaries has 
any obligations after the date hereof), in each case, involving an annual 
commitment or annual payment of more than $250,000 individually during any 
calendar year beginning on January I, 2009 but excluding from any of clauses (i) 
through and including (xxi) any Contracts relating to any Company-Titled Real 
Property or Company-Titled Oil and Gas Leases. 

(b) The Seller has provided to the Purchaser correct and complete copies of 
all Company Contracts, instruments constituting Company-Titled Real Property and 
Company-Titled Oil and Gas Leases. The Company Contracts, instruments constituting 
Company-Titled Real Property and Company-Titled Oil and Gas Leases are legal, valid, 
binding and enforceable in all material respects in accordance with their respective 
terms with respect to the Company or any of its Subsidiaries, as applicable, and, to the 
Knowledge of the Seller, each other party to such Company Contracts, instruments 
constituting Company-Titled Real Property and Company-Titled Oil and Gas Leases. 
There is no existing material default or material breach of the Company or any of its 
Subsidiaries, as applicable, under any Company Contract, instruments constituting 
Company-Titled Real Property and Company-Titled Oil and Gas Leases, and, to the 
Knowledge of the Seller, there is no material default with respect to any third party to 
any Company Contract, instruments constituting Company-Titled Real Property and 
Company-Titled Oil and Gas Leases described in Section4.l4(a). Schedule4.14(a) 
identifies with an asterisk each Company Contract, instruments constituting Company
Titled Real Property and Company-Titled Oil and Gas Leases set forth therein that 
requires the consent of or notice to the other party thereto to avoid any material breach, 
material default or material violation of such contract, agreement or other instrument in 
connection with the transactions contemplated hereby. 

Section 4.15 Tax Returns; Taxes. Except as set forth on Schedule 4.15: 

(a) The Company and each of its Subsidiaries have timely filed or caused to 
be timely filed all Tax Returns to the extent required to be filed under applicable Law 
taking into account applicable extension periods, and neither the Company nor any of its 
Subsidiaries is currently the beneficiary of any extension of time within which to file a 
material Tax Return. The Company and its Subsidiaries have made available to 
Purchaser correct and complete copies of all material Tax Returns and examination 
reports of, and any deficiencies assessed against or agreed to by, the Company or any of 
its Subsidiaries as disclosed in Schedule 4.15(a). 

(b) All Taxes that are due and payable by the Company or any of its 
Subsidiaries have been paid in full or are properly accrued on the balance sheets 
included in the Financial Statements. Neither the Company nor any of its Subsidiaries 
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has any liability for unpaid Taxes accruing after March 31, 2009 except for Taxes 
arising in the Ordinary Course subsequent to March 31, 2009. 

(c) All Tax Returns filed by the Company and its Subsidiaries are correct 
and complete in all material respects and have been prepared in compliance with all 
applicable Laws. 

(d) There are no Liens (other than Permitted Liens) on any of the assets of 
the Company or any of its Subsidiaries that arose in connection with any failure (or 
alleged failure) to pay any Tax. 

(e) No taxing authority in a jurisdiction where the Company or any of its 
Subsidiaries does not file Tax Returns has claimed in writing that the Company or any 
of its Subsidiaries is or may be subject to taxation by that jurisdiction. 

(f) The Company and each of its Subsidiaries have withheld and paid all 
material Taxes required to have been withheld and paid in connection with amounts 
paid or owing to any employee, leased employee, independent contractor, creditor, 
stockholder, or other third party. 

(g) No foreign, federal, state, or local Tax audits or administrative or judicial 
Tax proceedings are pending or being conducted with respect to the Company or any of 
its Subsidiaries. 

(h) Neither the Company nor any of its Subsidiaries is currently subject to 
any waiver of a statute of limitations with respect to Taxes or any extension of time with 
respect to the assessment of Taxes. 

(i) Neither the Company nor any of its Subsidiaries is a party to or bound by 
any Tax allocation or sharing agreement. 

(j) Neither the Company nor any of its Subsidiaries (i) has been a member 
of an affiliated group filing a consolidated federal income Tax return in any taxable year 
(other than the affiliated group that includes only the Seller and its Subsidiaries as of the 
date of this Agreement and, for taxable years beginning after March 31, 2009, also 
includes as the common parent corporation GAStorage Funding, Inc., a Delaware 
corporation, that beneficially owns stock of the Seller and no other assets) or (ii) has 
liability for the Taxes of any Person (other than the Company or one of its Subsidiaries) 
under Treasury Regulation section 1.1502-6 or any similar provision of state, local, or 
foreign Law, as a transferee or successor or by contract, other than immaterial contracts 
entered into in the Ordinary Course. 

(k) Except for those Subsidiaries that are to be converted into limited 
liability companies pursuant to the LLC Conversions, the Company and each of its 
Subsidiaries have been properly treated as partnerships, or have been disregarded, for 
federal income tax purposes at all times since their formation. 
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Section 4.16 Officers. Schedule 4.16 contains a correct and complete list of all of the 
officers of the Company and each of its Subsidiaries. 

Section 4.17 Company Benefit Plans. Each Company Benefit Plan is identified on 
Schedule 4.17, and the Company has made available a correct and complete copy of each such 
plan (and the related trust, if any) to the Purchaser together with the three most recent Form 5500 
reports filed with respect to such plan with any Governmental Entity (including audited financial 
statements, if any) and the most recent determination and/or opinion letter with respect to a 
Company Benefit Plan, if applicable, and all pending applications for rulings, determinations 
and/or opinions with respect to any Company Benefit Plan. No Company Benefit Plan is subject 
to Title IV of ERISA, and no Company Benefit Plan is described in Section 413(c) of the Code 
or Section 3(40) of ERISA. The terms of each Company Benefit Plan as currently in effect that 
purports to be qualified under Section 401 (a) of the Code and any trust which is a part of any 
such Company Benefit Plan are subject to a favorable determination letter or opinion letter from 
the U.S. Internal Revenue Service and no event or circumstance exists that has affected or is 
likely to adversely affect such qualification. The terms of each other Company Benefit Plan 
satisfy the requirements of applicable Laws (including, ERISA and the Code) in all material 
respects. Each Company Benefit Plan that is a "nonqualified deferred compensation plan" (as 
defined for purposes of Section 409A(d)(l) of the Code) has (i) been maintained and operated 
since January 1, 2007 in good faith compliance with Section 409A of the Code and all applicable 
guidance promulgated thereunder so as to avoid any Taxes, penalty or interest under 
Section 409A of the Code and, as to any such plan in existence prior to January 1, 2007, has not 
been "materially modified" (within the meaning of IRS Notice 2005-1) at any time after October 
3, 2004, and (ii) since January 1, 2009, been in documentary and operational compliance with 
Section 409A of the Code and all applicable guidance promulgated thereunder. The Company 
and each Subsidiary has timely satisfied all reporting and disclosure obligations under applicable 
Laws (including, ERISA and the Code) with respect to the Company Benefit Plans. Neither the 
Company nor an ERISA Affiliate has any liability under any Employee Benefit Plan other than a 
Company Benefit Plan. Except as set forth on Schedule 4.17, neither the Company nor any 
Subsidiary has engaged, nor to the Knowledge of the Seller, has any other fiduciary or 
administrator engaged, in any prohibited transactions (as described in Section 406 of ERISA or 
Section 4975 of the Code) with respect to any Company Benefit Plan which have not been 
corrected in full or with respect to which any Tax or penalty is due. The Company and each of 
its Subsidiaries has made full and timely payment of all material amounts which are required to 
be paid as contributions or as premium payments to or in connection with each Company Benefit 
Plan. No unfunded liabilities exist with respect to any Company Benefit Plan other than as 
accrued on the Financial Statements and as required to be recorded as a current liability in 
accordance with GAAP. No material proceeding or claim is pending or, to the Knowledge of the 
Seller, threatened with regard to any Company Benefit Plan other than routine claims for 
benefits. No legally binding commitments have been made by the Seller, the Company or any of 
its Subsidiaries to improve or otherwise amend any Company Benefit Plan except as required by 
applicable Law. No Company Benefit Plan is currently under examination or audit by any 
Governmental Entity and, to the Knowledge of the Seller, no such examination or audit is 
threatened. Except as set forth on Schedule 4.17, neither the Company, nor any of its 
Subsidiaries has any liabilities, directly or indirectly, with respect to any plan, fund, program, 
policy, agreement, arrangement or scheme maintained under the Laws of a jurisdiction outside 
the United States of America pursuant to which a Person provides compensation or benefits. No 
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Company Benefit Plan provides for benefits described in Section 3(1) of ERISA following a 
termination of employment except as required under Part 6 of Title I of ERISA. There is no 
contract, agreement, plan or arrangement with any Person which provides for any payment to 
any employee by the Company or any of its Subsidiaries, which payment would fail to be 
deductible by the Company or any of its Subsidiaries by reason of Section 280G of the Code or 
which would exceed any applicable deduction limits under Section 404 of the Code. 

Section 4.18 Labor Relations. Except as set forth on Schedule 4.18, neither the 
Company nor any of its Subsidiaries is a party to any collective bargaining agreement, contract 
or legally binding commitment to any trade union or employee organization in respect of or 
affecting employees, or is currently engaged in any negotiation with any trade union or employee 
organization. 

Section 4.19 Insurance Policies. Schedule 4.19 sets forth a complete and accurate list 
of all material insurance policies and held or issued specifically on behalf of and for the benefit 
of the Company and its Subsidiaries in connection with their respective performance of the 
Business. To the Seller's Knowledge, the Company and its Subsidiaries have all of the insurance 
policies required in connection with the operation of their respective Businesses as currently 
conducted. The Company has made available to the Purchaser complete and accurate copies of 
all material insurance policies relating to the Company and its Subsidiaries that are currently in 
effect. With respect to each such insurance policy, neither the Company nor any Subsidiary or, 
to the Knowledge of the Seller, any other party to the policy is in material breach or default 
thereunder (including with respect to the payment of premiums or the giving of notice) and, to 
the Knowledge of the Seller, there has been no occurrence or event which, with the giving of 
notice or the lapse of time, would constitute such a material breach or default or would permit 
termination, modification or acceleration under the policy. 

Section 4.20 Environmental Matters. 

(a) To the Company's Knowledge, except as disclosed on Schedule 4.20(a): 

(i) the Company and each of its Subsidiaries possess all material 
permits, approvals, registrations, and emissions allowances required of them 
under Environmental Laws, all of which are scheduled on Schedule 4.20(a) and 
Schedule 4.23 and are in full force and effect and not subject to any proceeding 
seeking to revoke or limit them in all material respects, except in each case where 
the failure to possess or maintain would not reasonably be expected to have a 
Material Adverse Effect; 

(ii) The Company and each of its Subsidiaries are in compliance in all 
material respects with all Environmental Laws, except where the failure to 
comply would not reasonably be expected to have a Material Adverse Effect; 

(iii) Neither the Company nor any of its Subsidiaries has received 
written notice of actual or threatened liability or any information request under 
CERCLA or any similar foreign, state or local Law from any Governmental 
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Entity or any third party that would reasonably be expected to have a Material 
Adverse Effect; 

(iv) neither the Company nor any of its Subsidiaries has entered into or 
agreed to enter into any consent decree or any order pursuant to any 
Environmental Law or relating to Hazardous Materials, and neither the Company 
nor any of its Subsidiaries is a party to any judgment, decree or judicial or 
administrative order pursuant to any applicable Environmental Law or relating to 
Hazardous Materials, except in each case where the failure to possess or maintain 
would not reasonably be expected to have a Material Adverse Effect; 

(v) neither the Company nor any of its Subsidiaries is subject to any 
pending, or to the Seller's Knowledge, threatened claim or proceeding pursuant to 
any Environmental Law or relating to Hazardous Materials that would reasonably 
be expected to have a Material Adverse Effect; and 

(vi) neither the Company nor any of its Subsidiaries has Released any 
Hazardous Materials in a manner that could reasonably be expected to result in 
any reporting, investigation, or cleanup obligation under any Environnlental Law 
nor, to the Seller's Knowledge, has any such Release occurred on any property or 
facility currently owned, operated, or leased by them, except in each case where 
the failure to possess or maintain would not reasonably be expected to have a 
Material Adverse Effect; 

(b) the Company has made available to the Purchaser complete copies of all 
environmental site assessments, compliance audits or remediation studies in the 
Company's possession that (i) were initiated by, conducted on behalf of, or received by 
the Company since January 1, 2005 (ii) related to any business of the Company or its 
Subsidiaries and (iii) set forth facts or conditions that would reasonably be expected to 
have a Material Adverse Effect; and 

(c) Notwithstanding any other provision of this Agreement, this Section 4.20 
sets forth the Company's and sole and exclusive representation and warranty with 
respect to Environmental Laws, Hazardous Materials and other environmental matters. 

Section 4.21 Intellectual Property. The Company and its Subsidiaries own or license, 
or otherwise have the right to use, all Intellectual Property currently used in the conduct of their 
businesses. To the Seller's Knowledge, the Company and its Subsidiaries' use of Intellectual 
Property does not infringe on the rights of any Person, and no Person is infringing on any right of 
the Company or any of its Subsidiaries with respect to any such Intellectual Property. No claims 
are pending or, to the Company's Knowledge, threatened in writing that allege that the Company 
or any of its Subsidiaries are infringing or otherwise adversely affecting the rights of any Person 
with regarding to any Intellectual Property. 

Section 4.22 Brokers, Finders and Investment Bankers. Except as set forth on 
Schedule 4.22, neither the Company, any of its Subsidiaries, nor any officer, member, director or 
employee of the Company or any of its Subsidiaries has employed any broker, finder, investment 
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banker, consultant, advisor or legal counselor has any liability for any investment banking fees, 
financial advisory fees, brokerage fees, finders' fees, or consultant, advisory or legal fees in 
connection with the transactions contemplated hereby, the process conducted by the Seller to sell 
the Company, in whole or in part, or the Facilities, or any title or regulatory curative measures 
related to the Facilities. 

Section 4.23 Permits. The Company and each of its Subsidiaries (i) possess all 
material permits, franchises and other authorizations necessary to conduct their respective 
businesses as currently conducted and (ii) are in compliance with all such permits, franchises and 
other authorizations, in each case except where the failure to have or be in compliance with any 
such permits, franchises or other authorizations would not reasonably be expected to have a 
Material Adverse Effect. Neither the Company nor any of its Subsidiaries has received any 
notice of any suspension or cancellation of any of such permits, franchises or authorizations, 
except where such suspension or cancellation would not reasonably be expected to have a 
Material Adverse Effect. A list of all material permits, licenses, franchises, and other 
authorizations (including amendments thereto) is set forth in Schedule 4.23 (the "Permits"). 

Section 4.24 Personal Property. The Company and each of its Subsidiaries have good 
and valid title to, or good and valid leasehold title to, the Tangible Personal Property and 
inventory included in the assets of the Company and its Subsidiaries and described as being 
owned or leased by the Company and each of its Subsidiaries on Schedule 4.24, in each case, 
free and clear of all Liens (except for Permitted Liens). 

Section 4.25 Representations and Warranties Regarding the Seller. 

(a) Organization. The Seller is a corporation duly organized, validly existing 
and in good standing under the laws of the State of Delaware. 

(b) Authority. The Seller has the right, power, and capacity to execute and 
deliver this Agreement and the Company Ancillary Documents to which it is a party and 
to perform its obligations thereunder and to consummate the transactions contemplated 
thereby. The execution and delivery of this Agreement and the Company Ancillary 
Documents by the Seller, the performance by the Seller of its obligations hereunder and 
thereunder, and the consummation of the transactions provided for herein and therein 
have been duly and validly authorized by all necessary corporate action on the part of 
the Seller. As of the Closing Date, this Agreement shall be duly executed and delivered 
by the Seller and shall constitute the valid and binding agreements of the Seller, 
enforceable against the Seller in accordance with their respective terms, except as such 
enforceability (i) may be limited by bankruptcy, insolvency, moratorium or other similar 
Laws affecting or relating to the enforcement of creditor's rights generally, and (ii) is 
subject to general principles of equity (regardless of whether enforceability is 
considered in a proceeding at law or in equity). 

(c) Absence of Restrictions and Conflicts. The execution, delivery and 
performance of this Agreement, the consummation of the transactions contemplated 
hereby and thereby, and the fulfillment of and compliance with the terms and conditions 
hereof and thereof, do not or will not (as the case may be), with the passing of time or 
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the giving of notice or both, violate or conflict with in any material respect, constitute a 
material breach of or a material default under, permit the acceleration of any material 
obligation under or create in any party the right to terminate, modify or cancel in any 
material respect, (i) any material term or provisions of the charter documents of the 
Seller, (ii) any material contract to which the Seller is a party, (iii) any material 
judgment, decree or order of any Governmental Entity to which the Seller is a party, or 
(iv) any material Law or arbitration award applicable to the Seller. The Seller's 
execution and delivery of this Agreement and the Company Ancillary Documents to 
which it is a party and the performance by the Seller of its obligations hereunder will not 
result in the creation or imposition of any Lien (other than a Permitted Lien) upon any 
of the assets owned by the Seller. 

(d) Title to Units. The Seller owns, holds of record and is the sole beneficial 
and record owner of the Units free and clear of all Liens and restrictions on transfer 
other than (i) those arising pursuant to this Agreement or applicable securities Laws or 
(ii) for Taxes not yet due or delinquent or (iii) Liens securing Closing Debt 
Indebtedness. 

(e) Legal Proceedings. Except as disclosed on Schedule 4.25(e), there is no 
suit, action, claim, arbitration, mediation or proceeding pending, relating to, involving 
or, to the Knowledge of the Seller, threatened against Seller or any of its Affiliates 
which (i) seeks an order restraining, enjoining or otherwise prohibiting or making illegal 
any of the transaction contemplated by this Agreement or (ii) would reasonably be 
expected to result in a material adverse effect on the Seller's ability to perform its 
obligations hereunder. 

Section 4.26 DISCLAIMER OF ADDITIONAL REPRESENTATIONS AND 
WARRANTIES. NOTWITHSTANDING ANY OTHER PROVISION IN THIS AGREEMENT 
TO THE CONTRARY, THE SELLER SHALL NOT BE DEEMED TO HAVE MADE TO THE 
PURCHASER ANY REPRESENTATION OR WARRANTY OTHER THAN AS EXPRESSLY 
MADE IN THIS ARTICLE IV OR THE SCHEDULES ACCOMPANYING ARTICLE IV. 
EXCEPT AS EXPRESSLY SET FORTH IN THIS ARTICLE IV, THE SELLER DISCLAIMS 
ALL LIABILITY AND RESPONSIBILITY FOR ANY REPRESENTATION, WARRANTY, 
PROJECTION, FORECAST, STATEMENT, OR INFORMATION MADE, 
COMMUNICATED OR FURNISHED (ORALLY OR IN WRITING) TO THE PURCHASER 
OR ITS AFFILIATES OR REPRESENTATIVES (INCLUDING ANY OPINION, 
INFORMATION, PROJECTION OR ADVICE THAT MAY HAVE BEEN PROVIDED BY 
ANY DIRECTOR, OFFICER, EMPLOYEE, AGENT, CONSULTANT OR 
REPRESENTATIVE. OF THE COMPANY OR ITS AFFILIATES). THE SELLER MAKES 
NO REPRESENTATION OR WARRANTY REGARDING THE PROBABLE SUCCESS OF 
THE COMPANY. 
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ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF THE PURCHASER 

The Purchaser hereby severally represents and warrants to the Seller as of the date hereof 
and as of the Closing Date: 

Section 5.1 Organization. Each of Alinda I and Alinda 11 is (a) a limited liability 
partnership duly organized, validly existing and in good standing under the laws of the State of 
Delaware and (b) has all requisite limited partnership power and authority to own, lease and 
operate its properties and to carry on its business as now being conducted, and (c) has delivered 
to the Company true, correct and complete copies of its respective organizational and governing 
documents as in effect on the date hereof and as proposed to be in effect immediately prior to the 
Closing Date. 

Section 5.2 Authorization. Each Purchaser has full limited partnership company 
power and authority to execute and deliver this Agreement and the Purchaser Ancillary 
Documents, to perform its obligations hereunder and thereunder and to consummate the 
transactions contemplated hereby and thereby. The execution and delivery of this Agreement 
and the Purchaser Ancillary Documents by the Purchaser, the performance by the Purchaser of 
its obligations hereunder and thereunder, and the consummation of the transactions provided for 
herein and therein have been duly and validly authorized by all necessary limited partnership 
action on the part of the Purchaser. This Agreement has been and, as of the Closing Date, the 
Purchaser Ancillary Documents shall be, duly executed and delivered by the Purchaser and do or 
shall, as the case may be, constitute the valid and binding agreements of the Purchaser, 
enforceable against the Purchaser in accordance with their respective terms. 

Section 5.3 Absence of Restrictions and Conflicts. The execution, delivery and 
performance of this Agreement and the Purchaser Ancillary Documents, the consummation of 
the transactions contemplated hereby and thereby and the fulfillment of, and compliance with, 
the terms and conditions hereof and thereof do not or shall not (as the case may be), with the 
passing of time or the giving of notice or both, violate or conflict with, constitute a breach of or 
default under, result in the loss of any benefit under, or permit the acceleration of any obligation 
under, (a) any term or provision of the charter documents of the Purchaser, (b) any contract to 
which the Purchaser is a party, (c) any judgment, decree or order of any Governmental Entity to 
which the Purchaser is a party or by which the Purchaser or any of its properties is bound or 
(d) any Law applicable to the Purchaser. No material consent, approval, order or authorization 
of, or registration, declaration or filing with, any Governmental Entity is required with respect to 
the Purchaser in connection with the execution, delivery or performance of this Agreement or the 
documents, instruments or agreements contemplated hereby or the consummation of the 
transactions contemplated hereby or thereby, except as required by the HSR Act. 

Section 5.4 Sufficient Funds; Solvency. 

(a) Concurrently with the execution of this Agreement, the Purchaser has 
delivered to the Seller a complete and accurate copy of the executed Equity 
Contribution Letter from each of the Sponsors, pursuant to which the Sponsors have 
committed to invest in the Purchaser the amounts set forth in the Equity Contribution 
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Letter, subject to the tenns and conditions set forth therein (the "Financing"). TI1e 
Equity Contribution Letter provides, and will continue to provide, that (i) the Seller is a 
third-party beneficiary thereof and is entitled to enforce the Equity Contribution Letter 
and (ii) the Equity Contribution Letter may not be amended without the prior written 
consent of the Seller. Except as set forth in the Equity Contribution Letter, there are no 
conditions precedent or other contingencies related to the respective obligations of the 
Sponsors to consummate the Financing. Neither Purchaser has any reason to believe 
that any of the conditions to the Financing set forth in the Equity Contribution Letter 
will not be satisfied or that the Financing will not be made available to the Purchaser 
on the Closing Date. There are no other agreements, side letters or arrangements that 
would pennit the Sponsors to reduce the amount of the Financing or that could 
otherwise affect the availability of the Financing. The Equity Contribution Letter has 
been duly executed and delivered by, and is a legal, valid and binding obligation of 
each of the Sponsors. The Equity Contribution Letter is in full force and effect and has 
not been amended or otherwise modified in any respect, and the respective 
commitments and proposals of the Sponsors contained therein have not been 
withdrawn, rescinded or tenninated in any respect. No event has occurred which, with 
or without notice, lapse of time or both, would constitute a default or breach on the part 
of either Purchaser or any of the Sponsors, under the Equity Contribution Letter. No 
commitment fees or other fees were required to be paid under the Equity Contribution 
Letter on or prior to the date hereof. Subject to its tenns and conditions, the Financing, 
when funded in accordance with the Equity Contribution Letter, will provide the 
Purchaser with cash proceeds on the Closing Date sufficient to pay the Purchase Price 
and the fees and expenses of the Purchaser related to the Financing and the transactions 
contemplated hereby. Each Purchaser acknowledges and agrees that its obligations to 
consummate the transactions contemplated hereby are not contingent upon its ability to 
obtain any third party financing. In addition, for the avoidance of doubt, the Purchaser 
acknowledges and agrees that the existence of any conditions contained in the Equity 
Contribution Letter shall not constitute, nor be construed to constitute, a condition to 
the consummation of the transactions contemplated by this Agreement. 

(b) No transfer of property is being made and no obligation is being 
incurred in connection with the transactions contemplated hereby with the intent to 
hinder, delay or defraud either present or future creditors of the Purchaser, the 
Company or any Subsidiary. 

Section 5.5 Reliance. The Purchaser has not relied on nor is it relying on any 
statement, representation or warranty, either express or implied, concerning the Company, any of 
its Subsidiaries or its equity holders other than those expressly made in Article IV or the 
Schedules accompanying Article IV. 

Section 5.6 Securities Act. The Purchaser is acquiring the Units solely for the purpose 
of investment and not with a view to, or for sale in connection with, any distribution thereof in 
violation of the Securities Act of 1933, as amended (the "Securities Act"). The Purchaser 
acknowledges that the Units are not registered under the Securities Act of 1933 or any applicable 
state or foreign securities law, and that the Units may not be transferred or sold except pursuant 
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to an effective registration statement under the Securities Act of 1933 or an applicable exemption 
therefrom and pursuant to state or foreign securities laws and regulations, as applicable. 

Section 5.7 Litigation. There is no suit, action, claim, arbitration, mediation or 
proceeding pending, relating to, involving or, to the knowledge of the Purchaser, threatened 
against the Purchaser or any of its assets that would reasonably be expected to (a) materially and 
adversely affect the transactions contemplated by this Agreement or (b) impair the ability of the 
Purchaser to perform in all material respects their obligations under this Agreement. 

Section 5.8 DISCLAIMER OF ADDITIONAL REPRESENTATIONS AND 
WARRANTIES. NOTWITHSTANDING ANY OTHER PROVISION IN THIS AGREEMENT 
TO THE CONTRARY, THE PURCHASER SHALL NOT BE DEEMED TO HAVE MADE TO 
THE SELLER ANY REPRESENTATION OR WARRANTY OTHER THAN AS EXPRESSLY 
MADE IN THIS ARTICLE V. EXCEPT AS EXPRESSLY SET FORTH IN THIS ARTICLE 
V, THE PURCHASER DISCLAIMS ALL LIABILITY AND RESPONSIBILITY FOR ANY 
REPRESENTATION, WARRANTY, STATEMENT, OR INFORMATION MADE, 
COMMUNICATED OR FURNISHED (ORALLY OR IN WRITING) TO THE SELLER OR 
ITS AFFILIATES OR REPRESENTATIVES (INCLUDING ANY OPINION, INFORMATION 
OR ADVICE THAT MAY HAVE BEEN PROVIDED BY ANY DIRECTOR, OFFICER, 
EMPLOYEE, AGENT, CONSULTANT OR REPRESENTATIVE OF THE PURCHASER OR 
ITS AFFILIATES). 

ARTICLE VI 
CERTAIN COVENANTS AND AGREEMENTS 

Section 6.1 Conduct of Business by the Company. For the period commencing on the 
date hereof and ending on the Closing Date, except as expressly contemplated by this 
Agreement, or set forth on Schedule 6.1, or otherwise consented to in advance in writing by the 
Purchaser (which consent shall not be unreasonably withheld, conditioned or delayed): 

(a) the Seller shall cause the Company and its Subsidiaries not to: 

(i) except as required to consummate the transactions contemplated 
hereby and as described on Schedule 6.1, amend its organizational documents; 

(ii) issue, transfer, sell or deliver equity interests (or options or other 
securities convertible into or exchangeable or exercisable for, with or without 
additional consideration, such equity interests); 

(iii) split, combine or reclassify any equity interests or declare, set aside 
or pay any dividends or make any other distributions (whether in cash, stock or 
other property) in respect of such equity interests; 

(iv) issue, sell, create or authorize any class or series or any other of its 
secuntIes, or issue, grant or create any warrants, obligations, subscriptions, 
options, convertible securities, or other commitments to issue any securities that 
are potentially exchangeable for, or convertible into, equity interests; 
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(v) except as required pursuant to any contract (including the 
Company Benefit Plans or the certificate of formation of the Company), redeem, 
purchase or otherwise acquire for any consideration any equity interests or 
securities carrying the right to acquire or which are convertible into or 
exchangeable or exercisable for, with or without additional consideration, such 
equity interests; 

(vi) incur any indebtedness or guarantee any indebtedness except in the 
Ordinary Course; 

(vii) make any acquisition or disposition of assets of any Person except 
acquisitions or dispositions of inventory and equipment in the Ordinary Course; 

(viii) make any capital expenditure in excess of $250,000. 

(ix) merge or consolidate with or acquire any corporation or other 
entity (other than any of its Subsidiaries); 

(x) other than entering into contracts or obtaining either surety bonds 
or letters of credit in the Ordinary Course (A) create, grant, assume or suffer to be 
incurred any Lien of any kind on any of its properties or assets other than 
Permitted Liens (including, Liens created pursuant to or in connection with the 
Closing Indebtedness, (B) incur any liability or obligation of the type required to 
be disclosed in accordance with GAAP, except liabilities and obligations incurred 
in the Ordinary Course or (C) make any commitment for any capital expenditure 
to be made on or following the date hereof other than capital expenditures that are 
not materially in excess of those forecasted in the Company's current operating 
budget; 

(xi) enter into, amend, supplement or modify any Company Contract, 
except in the Ordinary Course; 

(xii) dispose of or permit to lapse any right to the use of any Intellectual 
Property of any Company or any of its Subsidiaries which is material to the 
business of the Company and its Subsidiaries taken as a whole, or dispose of or 
disclose to any Person, any material trade secret, formula, process, design, 
technology or know-how of any Company or any of its Subsidiaries not 
heretofore a matter of public knowledge; 

(xiii) increase in any manner the base compensation of, or enter into any 
new bonus or incentive agreement or arrangement with respect to the Company or 
any of its Affiliates, employees, officers, directors or consultants; 

(xiv) except as required by Law, adopt, amend or terminate any 
Company Benefit Plan or increase the benefits provided under any Company 
Benefit Plan or enter into any collective bargaining agreement; 
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(xv) make or change any material election relating to Taxes, change any 
annual accounting period, adopt or change any accounting method, file any 
amended material Tax Return, enter into any closing agreement, settle any 
material Tax claim or assessment relating to the Company or any of its 
Subsidiaries, surrender any right to claim a refund of Taxes, consent to any 
extension or waiver of the limitation period applicable to any Tax claim or 
assessment relating to the Company or any of its Subsidiaries, or take any other 
similar action relating to the filing of any Tax Return or the detennination or 
payment of any Tax; 

(xvi) change any of its accounting methods; 

(xvii) change or alter any insurance coverage; 

(xviii) initiate any litigation, action, suit, proceeding, claim or arbitration, 
settle or agree to settle any litigation, action, suit, proceeding, claim or arbitration 
or tenninate, waive or release any material right or claim; or 

(xix) commit, authorize or agree to do or do, as applicable, any of the 
foregoing; and 

(b) The Seller shall cause the Company and each of its Subsidiaries to: 

(i) conduct its business in the Ordinary Course; 

(ii) use commercially reasonable efforts to preserve intact the goodwill 
and business organization of the Company and each of its Subsidiaries, keep the 
officers and employees of the Company and each of its Subsidiaries available to 
the Purchaser, subject to employee tenninations in the Ordinary Course, and 
preserve the relationships and goodwill of the Company and each of its 
Subsidiaries with customers, distributors, suppliers, employees and other Persons 
having business relations with the Company or any of its Subsidiaries; and 

(iii) maintain its existence and good standing in its jurisdiction of 
organization and in each jurisdiction in which the ownership or leasing of its 
property or the conduct of its business requires such qualification. 

Section 6.2 Inspection and Access to Infonnation. 

(a) During the period commencing on the date hereof and ending on the 
Closing Date, the Seller shall cause the Company and its Subsidiaries and their 
respective officers, directors, employees, counsel, auditors and agents will, upon 
reasonable advance notice from the Purchaser, provide the Purchaser and its 
accountants, counsel and other authorized representatives full access, during nonnal 
business hours, without unreasonably interfering with the Business, to any and all of its 
premises, executive officers, properties, contracts, commitments, books, records and 
other infonnation (including Tax Returns filed and those in preparation) and shall cause 
the Company's officers to furnish to the Purchaser and its authorized representatives, 
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promptly upon request therefor, any and all available financial, technical and operating 
data and other information pertaining to the Company or any of its Subsidiaries. 

(b) The Seller shall cause the Company and each of its Subsidiaries to keep 
correct and complete books of accounts and other records related to the ownership and 
operation of the Business in accordance with GAAP. All such books and records may 
be inspected by the Purchaser at any time upon reasonable notice, during reasonable 
business hours, without unreasonably interfering with the Business. 

Notwithstanding the foregoing, (a) this Section 6.2 shall not be construed as granting 
Purchaser or its representatives access to the Company-Titled Real Property for 
purposes of performing any environmental testing without the prior written approval of 
the Company, in its sole discretion, and (b) the Purchaser shall not (i) contact any 
suppliers to or customers of the Company without the prior written consent of the 
Company or (ii) conduct any subsurface environmental investigation or similar "Phase 
II" environmental due diligence with respect to any properties of the Company or its 
Subsidiaries. 

Section 6.3 Notices of Certain Events. Each Party shall promptly notify the other of 
any written notice or other communication received by such Party from any Governmental Entity 
in connection with the transactions contemplated hereby. 

Section 6.4 No Solicitation of Transactions. The Seller shall not, and shall cause its 
respective Affiliates not to, directly or indirectly, through any officer, director, manager or agent 
of any of them or otherwise, initiate, solicit or encourage (including by way of furnishing non
public information or assistance), continue or enter into negotiations or discussions of any type, 
directly or indirectly, or enter into a confidentiality agreement, letter of intent or purchase 
agreement, merger agreement or other similar agreement with any Person other than the 
Purchaser with respect to a sale of all or any portion of the assets of the Company or any of its 
Subsidiaries, or a merger, consolidation, business combination, sale of all or any substantial 
portion of the equity interests of the Company or any of its Subsidiaries, or the liquidation or 
similar extraordinary transaction with respect to the Company or any of its Subsidiaries. In 
addition, the Seller shall not undertake any transaction with itself or any Affiliate that would in 
any way impair or delay the performance by the Seller of any of its obligations under this 
Agreement. 

Section 6.S Reasonable Efforts; Further Assurances; Cooperation. Subject to the other 
provisions hereof, each Party shall use its reasonable, good faith efforts to perform its obligations 
hereunder and to take, or cause to be taken, and do, or cause to be done, all things necessary, 
proper or advisable under applicable Law to obtain all consents required as described on 
Schedule 4.14(a) and Schedule S.3 and all regulatory approvals and to satisfy all conditions to its 
obligations hereunder and to cause the transactions contemplated herein to be effected as soon as 
practicable, but in any event on or prior to the Expiration Date, in accordance with the terms 
hereof and shall cooperate fully with each other Party and its officers, directors, employees, 
agents, counsel, accountants and other designees in connection with any step required to be taken 
as a part of its obligations hereunder, including the following: 
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(a) Each Party promptly shall make all filings and submissions and shall take 
all other actions necessary, proper or advisable under applicable Laws to obtain any 
required approval of any Governmental Entity with jurisdiction over the transactions 
contemplated hereby. Each Party shall furnish all information required for any 
application or other filing to be made pursuant to any applicable Law in connection with 
the transactions contemplated hereby, including all necessary filings and notifications 
required under the HSR Act. Each of the Parties shall cooperate with the other in 
promptly filing any other necessary applications, reports or other documents with any 
Governmental Entity having jurisdiction with respect to this Agreement and the 
transactions contemplated hereby, and in seeking necessary consultation with and 
prompt favorable action by such Governmental Entity. Each Party will (i) promptly 
notify the other Party of any written communication to the notified Party from any 
Governmental Entity and, subject to applicable Law, if practicable, permit the other 
Party to review in advance any proposed written communication to any such 
Governmental Entity and incorporate the other Party's reasonable comments, and (ii) not 
agree to participate in any substantive meeting or discussion with any such 
Governmental Entity in respect of any filing, investigation or inquiry concerning this 
Agreement or the transactions contemplated hereunder unless it consults with the other 
Party in advance and, to the extent permitted by such Governmental Entity, gives the 
other Party the opportunity to attend. Notwithstanding any provision of this Agreement 
to the contrary, neither Party shall be required under the terms of this Agreement to 
dispose of or hold separate all or any portion of the businesses or assets of the 
Purchaser, the Company, its Subsidiaries, or any of their respective Affiliates, in order 
to remedy or otherwise address the concerns (whether or not formally expressed) of any 
Governmental Entity under any antitrust statute or regulation. 

(b) In the event any claim, action, suit, investigation or other proceeding by 
any Governmental Entity or other Person is commenced that questions the validity or 
legality of the transactions contemplated hereby or seeks damages in connection 
therewith, the Parties shall (i) cooperate and use all reasonable efforts to defend against 
such claim, action, suit, investigation or other proceeding, (ii) in the event an injunction 
or other order is issued in any such action, suit or other proceeding, use all reasonable 
efforts to have such injunction or other order lifted, and (iii) cooperate reasonably 
regarding any other impediment to the consummation of the transactions contemplated 
hereby. 

(c) The Purchaser, on the one hand, and the Seller, on the other hand, shall 
give prompt notice to the other Party of (i) the occurrence, or failure to occur, of any 
event that the occurrence or failure of which would be likely to result in the failure to 
satisfy any condition specified in Article VII and (ii) any failure of the Seller or the 
Purchaser, as the case may be, to comply with or satisfy in all material respects any 
covenant, condition or agreement to be complied with or satisfied by any of them 
hereunder. 

Section 6.6 Public Announcements. 
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(a) No announcement or circular in connection with the existence or the 
subject matter of this Agreement or of any agreement executed in relation to the 
transactions contemplated hereby shall be made or issued by or on behalf of a Party or 
any of its Affiliates without the prior written approval of the other Party (which 
approval will not be unreasonably withheld or delayed). This shall not affect any 
announcement or circular required by law or any regulatory body or the rules of any 
recognized stock exchange on which the shares of a Party or its parent undertaking are 
listed; provided, however, that where there is an obligation for a Party or its parent 
undertaking to make an announcement or issue a circular, such Party (acting on its own 
account or, on behalf of its parent undertaking) shall consult with the other Party insofar 
as is reasonably practicable before complying with such an obligation. 

(b) Subject to Sections 6.6(a) and 6.6(c), each Party shall treat as strictly 
confidential and not disclose or use any information: (i) relating to the negotiations in 
relation to, or the existence or provisions of this Agreement or any other agreement 
executed in relation to the transactions contemplated hereby; or (ii) relating to the 
business, financial or other affairs (including future plans and targets) of the other Party 
which it has received or obtained as a result of entering into or negotiating this 
Agreement or any other agreement executed in relation to the transaction contemplated 
hereby. 

(c) Section 6.6(a) shall not prohibit disclosure or use of any information if 
and to the extent the disclosure or use is required by Law (including securities Laws) or 
any Governmental Authority. 

Section 6.7 Supplements to Schedules. From time to time up to the Closing, the Seller 
shall supplement or amend the Schedules that it has delivered with respect to any matter first 
existing or occurring following the date hereof that (a) if existing or occurring at or prior to the 
date hereof, would have been required to be set forth or described in the Schedules, or (b) is 
necessary to correct any information in the Schedules that has been rendered materially 
inaccurate thereby. If a supplement or amendment of any Schedule discloses matters that make 
the satisfaction of the condition specified in Section 7.2(a) impossible, then the Purchaser shall 
have the right by notice to the Company within three (3) days after receipt of such supplement or 
amendment to terminate this Agreement, with such termination being the Purchaser's sole and 
exclusive remedy relating to the matters set forth in such supplement or amendment. Subject to 
the immediately preceding sentence, each supplement or amendment of any Schedule will be 
effective to cure and correct for all purposes (including, but not limited to Sections 7.2(a) and 
10.1 (a» any breach of any representation, warranty or covenant relating to such Schedule not 
having been read at all times as so supplemented or amended. 

Section 6.8 Employees. Effective as of the Closing Date, the Purchaser shall offer to 
employ each of the employees of the Seller that the Purchaser reasonably determines are 
necessary for the continued operation of the Business, as currently conducted, and the Seller 
shall use reasonable best efforts to cooperate with the Purchaser to cause such employees of 
Seller to accept such offer of employment with the Purchaser or the Company, as applicable. 
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Section 6.9 Company Benefit Plans. 

(a) Seller effective as of the Closing Date shall establish a plan which is in 
all material respects the mirror image of each Employee Benefit Plan of Seller (each a 
"Seller Plan") which is listed on Schedule 6.9(a) (each such mirror image plan a "Post
Closing Company Benefit Plan"), the Company shall adopt each such Post-Closing 
Company Benefit Plan effective as of the Closing and Seller shall effect a transfer of 
assets and liabilities from each Seller Plan to the corresponding Post-Closing Company 
Benefit Plan with respect to the participants in each Seller Plan who are employed by 
the Company on the Closing Date and such participants' dependants; provided, if a 
Seller Plan is insured in whole or in part, Seller and Purchaser agree that the action 
called for under this Section 6.9(a) shall be subject to the consent of the insurance 
company and shall cooperate in undertaking to secure such consent. Seller agrees that 
the representations made under Section 4.17 shall apply and be true with respect to 
each Seller Plan to the same extent that such representations would have applied and 
been true if such Seller Plan had been a Company Benefit Plan. 

(b) Prior to the Closing Date, the Seller shall cause the Company and each 
of its Subsidiaries, as applicable, to make all required contributions and pay all 
premiums required under each Company Benefit Plan, including any employer 
matching and profit sharing contributions, which are due on or before the Closing 
Date. 

(c) The Seller shall cause the Company to accrue as current liabilities on 
the Final Closing Statement all bonuses which are accrued but unpaid as of the Closing 
Date. 

(d) Nothing in this Agreement, express or implied, is intended to or shall 
confer upon any other Person (including, without limitation, any current or former 
employee, director, officer or service provider of the Company or any of its 
Subsidiaries, any participant in any Post Closing Company Benefit Plans, or in each 
case, any dependent or beneficiary thereof) any right, benefit or remedy of any nature 
whatsoever. Notwithstanding the foregoing, nothing contained herein, whether 
expressed or implied, shall (i) be treated as an amendment or modification of any Post
Closing Company Benefit Plan, (ii) limit the right of the Purchaser or the Company or 
any of its Subsidiaries to amend, terminate, or otherwise modify any Post-Closing 
Company Benefit Plan, as applicable, following the Closing, or (iii) be deemed to be a 
guarantee of employment for any employee of the Seller or its Subsidiaries following 
the Closing or be deemed to restrict the right of the Purchaser or the Company or any 
of its Subsidiaries to terminate the employment of any employee of the Seller or its 
Subsidiaries following the Closing. 

Section 6.10 Tax Matters. 

(a) Tax Periods Ending on or Before the Closing Date. The Purchaser shall 
cause the Company to prepare or cause to be prepared and file or cause to be filed all 
Tax Returns of the Company and each of its Subsidiaries for all periods ending on or 
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prior to the Closing Date which are filed after the Closing Date. The Seller shall 
reimburse the Purchaser for Taxes of the Company and its Subsidiaries with respect to 
all taxable periods ending on or before the Closing Date within ten (10) days after 
payment by the Purchaser or the Company or any of its Subsidiaries of such Taxes. 

(b) Tax Periods Beginning Before and Ending After the Closing Date. The 
Purchaser shall cause the Company to prepare or cause to be prepared and file or cause 
to be filed any Tax Returns of the Company and each of its Subsidiaries for Tax periods 
which begin before the Closing Date and end after the Closing Date. The Seller shall 
reimburse the Purchaser for an amount equal to the portion of such Taxes which relates 
to the portion of such Taxable period ending on and including the Closing Date within 
ten (10) days after payment by the Purchaser, the Company or any of its Subsidiaries for 
any such Taxes. For purposes of this Section 6.1 O(b), in the case of any Taxes that are 
imposed on a periodic basis and are payable for a Taxable period that includes (but does 
not end on) the Closing Date, the portion of such Tax which relates to the portion of 
such Taxable period ending on and including the Closing Date shall (i) in the case of 
any Taxes other than Taxes based upon or related to income, receipts, margin, profits or 
similar measure be deemed to be the amount of such Tax for the entire Taxable period 
multiplied by a fraction the numerator of which is the number of days in the Taxable 
period ending on and including the Closing Date and the denominator of which is the 
number of days in the entire Taxable period, and (ii) in the case of any Tax based upon 
or related to income, receipts, margin, profits or similar measure be deemed equal to the 
amount which would be payable if the relevant Taxable period ended on and included 
the Closing Date. Any credits relating to a Taxable period that begins before and ends 
after the Closing Date shall be taken into account as though the relevant Taxable period 
ended on the Closing Date. 

(c) Preparation of Tax Returns. The Purchaser shall use its reasonable 
efforts to provide the Seller with copies of any Tax Returns to be filed by the Company 
pursuant to Sections 6.10(a) and (b) at least fifteen (15) days prior to the due date 
thereof (giving effect to any extensions thereto) or, if required to be filed within fifteen 
(15) days after the Closing Date, as soon as possible following the Closing Date. The 
Seller shall have the right to review such Tax Returns prior to the filing of such Tax 
Returns. If the Seller disputes any amount shown to be due on such Tax Returns, the 
Purchaser shall cause such Tax Return to be filed as prepared and Purchaser and the 
Seller shall consult and attempt to resolve in good faith any issues arising as a result of 
the review of such Tax Returns. If the Parties are unable to resolve any dispute within 
thirty (30) days after Seller's receipt of such Tax Returns, such dispute shall be resolved 
by the Arbitrator (as selected under the procedure described in Section 3.5(e) if not 
previously selected), which shall resolve any issue in dispute as promptly as practicable 
and in accordance with the procedures and subject to provisions regarding the decision 
of the Arbitrator set forth in Section 3.5(e). The determination by Arbitrator shall be 
final, conclusive and binding on the parties. The fees, costs and expenses of the 
Arbitrator shall be paid in the same manner as in Section 3.5(e). 

(d) Audits. The Purchaser shall notify the Seller of the commencement of 
any audit or other examination by any Governmental Entity relating to the liability of 

373NYC_IMANAGE·1124502.203j 

12-11076-shl    Doc 1109    Filed 05/16/13    Entered 05/16/13 17:06:16    Main Document 
     Pg 45 of 246



Case 1:10-cv-05821-KMW   Document 36-1    Filed 09/24/10   Page 44 of 62

the Company or any Subsidiary for Taxes for any pre-closing period. Unless Seller 
receives notification under Section 10.3, the Seller shall only have the right to be 
informed with respect to any audit or other examination, if and to the extent the result of 
such audit or other examination could impose additional Tax liability with respect to 
periods prior to the Closing Date. 

(e) Cooperation on Tax Matters. The Purchaser, the Company and its 
Subsidiaries, and the Seller shall cooperate fully, as and to the extent reasonably 
requested by the other party, in connection with the filing of Tax Returns, pursuant to 
this Section 6.10 or otherwise, and any audit, litigation or other proceeding with respect 
to Taxes. Such cooperation shall include the retention and (upon the other party's 
request) the provision of records and information that are reasonably relevant to any 
such audit, litigation or other proceeding and making employees available on a mutually 
convenient basis to provide additional information and explanation of any material 
provided hereunder. 

(f) Certain Taxes and Fees. All transfer, documentary, sales, use, stamp, 
registration and other such Taxes, and all conveyance fees, recording charges and other 
fees and charges (including any penalties and interest) incurred in cOIU1ection with the 
consummation of the transactions contemplated by this Agreement shall be paid one
half (112) by the Purchaser and (1/2) by the Seller. 

(g) Tax Sharing Agreements. All Tax sharing agreements or similar 
agreements with respect to or involving the Company and its Subsidiaries shall be 
terminated as of the Closing Date and, after the Closing Date, the Company and its 
Subsidiaries shall not be bound thereby or have any liability thereunder. 

(h) LLC Conversions. No later than five (5) days after the date of this 
Agreement, each of the following Subsidiaries shall have converted into, or shall have 
been merged with and into, a limited liability company in the jurisdiction of its 
organization that is disregarded for federal income Tax purposes: Worsham-Steed GP, 
Inc.; Falcon Gas Limited, Inc.; Falcon Minerals GP, Inc.; and Hill-Lake GP, Inc. (such 
transactions, the "LLC Conversions"). The Seller shall cause the Company and its 
Subsidiaries to take all actions necessary so that, for U.S. federal income Tax purposes, 
the LLC Conversions occurring pursuant to this Section 6.1 O(h) shall result in the 
converted entities becoming disregarded pursuant to Treas. Reg. § 301.7701-3, and such 
LLC Conversions shall be treated as tax-free complete liquidations governed by 
Sections 332 and 337 of the Code. 

Section 6.11 Directors' and Officers' Indemnification. 

(a) The Purchaser agrees that (i) the governing documents of the Company 
and its Subsidiaries immediately after the Closing shall contain provisions with respect 
to indemnification, eXCUlpation from liability and advancement of expenses that are at 
least as favorable to the beneficiaries of such provisions as those provisions that are set 
forth in the governing documents of the Company and its Subsidiaries, respectively, on 
the date of this Agreement, which provisions shall not be amended, repealed or 
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otherwise modified for a period of six (6) years following the Closing in any manner 
that would adversely affect the rights thereunder of Persons who at or prior to the 
Closing were directors, officers, employees or agents of the Company or any of its 
Subsidiaries, unless such modification is required by Law and (ii) all rights to 
indemnification as provided in any indemnification agreements with any current or 
former directors, officers and employees of the Company or any of its Subsidiaries as in 
effect as of the date hereof with respect to matters occurring at or prior to the Closing 
shall survive the Closing. 

(b) The Parties agree that the Company (or a third party at the direction of 
the Purchaser) will pay at the Closing an amount sufficient to enable the Company to 
purchase "tail" coverage for a period of six (6) years following the Closing Date under 
the directors and officers liability insurance policy of the Company, as in effect on the 
Closing Date. The aggregate amount necessary to purchase such "tail" coverage shall 
be referred to as the "0&0 Tail Premium." 

(c) In the event the Purchaser or the Company or any of their respective 
Subsidiaries, successors or assigns (i) consolidates with or merges into any other Person 
and is not the continuing or surviving corporation or entity of such consolidation or 
iTlcrger or (ii) transfers all or substantially all of its properties and assets to any Person, 
the Purchaser shall use its reasonable best efforts to ensure that proper provisions shall 
be made so that the successors and assigns of the Purchaser, the Company or their 
respective subsidiaries (as applicable) assume the obligations set forth in this 
Section 6.11. 

(d) This Section 6.11, which shall survive the Closing and shall continue for 
the periods specified herein, is intended to benefit any Person or entity referenced in this 
Section 6.11 or indemnified hereunder, each of whom may enforce the provisions of this 
Section 6.11 (whether or not parties to this Agreement). 

(e) Notwithstanding any provision in this Agreement or the insurance 
policies contemplated by this Section 6.11, no provision of this Agreement or 
indemnification right in such policies shall limit in any way the right of any Purchaser 
Indemnified Party or the obligation of the Company under Article X. Further, the 
foregoing covenants relating to indemnification rights provided by the Company shall 
not apply to (i) any claim or matter that relates to a willful or intentional breach of a 
representation, warranty or covenant made by the Company in connection with this 
Agreement or transactions contemplated hereby or (ii) any claim based on a claim for 
indemnification made by a Purchaser Indemnified Person pursuant to Article X. 

Section 6.12 Alinda Capital Call. Upon the first Business Day after the Falcon 
Conditions Notice Date, the Purchaser shall request that the Alinda Guarantors make the 
requisite capital call necessary to fully satisfy and discharge the Purchaser's payment obligations 
set forth in Section S.3(a). The Purchaser shall notify the Seller when such capital call has been 
made. 
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Section 6.13 Falcon Receivable and Falcon Payable. Prior to the Closing, the Seller 
shall extinguish, or cause to be paid in full, the Falcon Receivable and the Falcon Payable. 

Section 6.14 No Solicitation of Employees; No-Hire of Employees .. 

(a) The Seller shall not, and shall cause its Affiliates not to, directly or 
indirectly, (i) during the period commencing on the date hereof and continuing until 
three (3) years after the Closing Date (the "No-Hire Period"), hire (as an employee, 
consultant or otherwise) any person that is an employee of the Company or any of its 
Subsidiaries immediately after the Closing Date who is not in a secretarial, 
administrative and clerical role (a "Protected Person") or (ii) during the period 
commencing on the date hereof and continuing until five years after the Closing Date 
(the "No-Solicitation Period"), contact, approach or solicit for the purpose of offering 
employment to or hiring (whether as an employee, consultant, agent, independent 
contractor or otherwise) any Protected Person. 

(b) Notwithstanding the foregoing, the Parties agree that the provisions of 
Section 6.14 shall not prohibit during the No-Hire Period or the No-Solicitation Period 
(i) the hiring of a Protected Person who ceases to be employed by the Company or any 
of its Affiliates or (ii) solicitation by way of general advertising, including general 
solicitations in any local, regional or national newspapers or other publications or 
circulars or on internet sites. 

( c) The Parties agree that the restraints created by the covenants in this 
Section 6.14 are no greater than necessary to protect the legitimate interests of the 
Purchaser and the Company, and, because damages would be an inadequate remedy, 
that a Person seeking to enforce this Section 6.14 shall be entitled to seek specific 
performance and injunctive relief as remedies for any breach thereof. Furthermore, the 
Seller agrees that such covenants do not hinder, or otherwise cause hardship to, the 
Seller or its Affiliates with respect to finding other employees. Similarly, Seller agrees 
that Purchaser's and the Company's need for the protection afforded by the covenants 
of this Section 6.14 is not outweighed by either the hardship to Seller or its Affiliates 
or any public interest. The existence of any claim or cause of action of the Purchaser 
or the Company against the Seller. 

Section 6.15 Office Lease. Prior to the Closing, the Seller shall have assigned the 
Office Lease to a Subsidiary of the Company (the "Subsidiary Lessee"), and the Subsidiary 
Lessee will assume all obligations and liabilities under the Office Lease. Additionally, prior to 
Closing, Seller shall attempt to obtain a release by TPG-San Felipe Plaza, L.P. (or the applicable 
landlord under the Office Lease) for its obligations or liabilities accruing following the Closing 
Date ("Seller Lease Release"). The Purchaser shall indemnify and hold harmless the Seller from, 
against, and in respect of, any and all claims, liabilities, obligations, damages, losses, costs, 
expenses, penalties, fines and judgments (at equity or at law, including statutory and common) 
and damages caused by the Subsidiary referenced in the previous sentence arising under the 
Office Lease following Closing ("Post-Closing Lease Indemnity"). After the Closing, if the 
Seller was unable to secure the Seller Lease Release, Purchaser will use commercially reasonable 
efforts to continue to assist Seller in its effort to obtain such release, but (i) Purchaser or 
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Subsidiary shall not be required obtain such release on Seller's behalf or expend any money in 
connection with such efforts and/or (ii) unless and until such release is obtained from the 
landlord under the Office Lease, none of Purchaser, Subsidiary nor any subsequent assignee or 
sublessee of the lessee's interest in the Office Lease shall expand, extend or renew the Office 
Lease or to modify the Office Lease in any manner which could increase the liability of Seller 
thereunder. For the avoidance of doubt, the Post-Closing Lease Indemnity provided by the 
Purchaser and described above shall survive Closing for so long as the Office Lease remains in 
effect. 

ARTICLE VII 
CONDITIONS TO CLOSING 

Section 7.1 Conditions to Each Party's Obligations. The respective obligations of 
each Party to effect the transactions contemplated hereby shall be subject to the tollowing 
conditions: 

(a) HSR Act. The expiration or tennination of the waiting period applicable 
to the consununation of the transactions contemplated by this Agreement under the 
HSR Act. 

(b) Injunction. There shall be no effective injunction, writ or preliminary 
restraining order or any order of any nature issued by a Governmental Entity of 
competent jurisdiction to the effect that the transactions contemplated by this 
Agreement may not be consummated as provided herein, no proceeding or lawsuit shall 
have been commenced by any Governmental Entity for the purpose of obtaining any 
such injunction, writ or preliminary restraining order and no written notice shall have 
been received from any Governmental Entity or third party indicating an intent to 
restrain, prevent, materially delay or restructure the transactions contemplated hereby. 

(c) Governmental Consents. All consents, approvals, orders or 
authorizations of, or registrations, declarations or filings with, all Governmental Entities 
required in connection with the execution, delivery or perfonnance hereof shall have 
been obtained or made. 

Section 7.2 Conditions to Obligations of the Purchaser. The obligations of the 
Purchaser to consummate the transactions contemplated hereby shall be subject to the fulfillment 
at or prior to the Closing of each of the following additional conditions: 

(a) Representations and Warranties. Each of the representations and 
warranties of the Seller contained in this Agreement shall be true and correct as though 
made on and as of the Closing Date (other than such representations and warranties that 
expressly address matters only as of a certain date, which need only be true and correct 
as of such certain date) without giving effect to the words "material", "material adverse 
effect" or "Material Adverse Effect", except where such failures to be so true and 
correct could not, individually or in the aggregate, reasonably be expected to have (i) a 
Material Adverse Effect or (ii) a material adverse effect on the ability of the Seller to 
perfonn its obligations hereunder. 
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(b) Performance of Obligations of the Seller and Company. Each of the 
Seller and the Company shall have performed in all material respects all covenants and 
agreements required to be performed by it hereunder at or prior to the Closing. 

(c) No Material Adverse Effect. Between the date hereof and the Closing 
Date, there shall not have occurred any Material Adverse Effect. 

(d) Consents. The Seller shall have obtained required consents or waivers, 
including with respect to each Company Contract identified with an asterisk on 
Schedule 4.14(a), and provided Purchaser evidence thereof in form reasonably 
satisfactory to the Purchaser of the third parties to those Company Contracts set forth on 
Exhibit 7.2(d), and all such consents and waivers shall be in full force and effect. 

(e) Closing Date Indebtedness: Release of Liens. The Seller shall have 
delivered to the Purchaser (i) evidence of the termination of all Hedging Transactions to 
which the Company or any of its Subsidiaries is a party and the return of all collateral or 
margin posted thereunder or otherwise in connection therewith (the "Hedging Close-Out 
Documents"); provided, however, that the Seller shall have no obligation to terminate 
any Hedging Transaction if the Purchaser does not repay the Closing Date Indebtedness 
and (ii) payoff letters ("Payoff Letters") and releases of lien ("Releases of Lien") from 
each lender to the Closing Date Indebtedness and all other indebtedness of the Company 
or any of its Subsidiaries other than accounts payable arising in the Ordinary Course. 

(f) Closing Date Certificate and Closing Date Expense Statement. The 
Seller shall have delivered to the Purchaser the Closing Date Certificate and Closing 
Date Expense Statement at least five (5) Business Days prior to the Closing Date. 

(g) Ancillary Documents. The Seller shall have delivered, or caused to be 
delivered, to the Purchaser the documents listed in Section 8.2. 

Section 7.3 Conditions to Obligations of the Seller. The obligations of the Seller to 
consummate the transactions contemplated hereby shall be subject to the fulfillment at or prior to 
the Closing of each of the following additional conditions: 

(a) Representations and Warranties. Each of the representations and 
warranties of the Purchaser contained in this Agreement shall be true and correct on and 
as of the Closing Date as thought made on and as of the Closing Date (other than such 
representations and warranties that expressly address matters only as of a certain date, 
which need only be true and correct as of such certain date) without giving effect to the 
words "material", "material adverse effect" or "Material Adverse Effect", except where 
such failures to be so true and correct could not, individually or in the aggregate, 
reasonably be expected to have a material adverse effect on the ability of the Purchaser 
to perform its obligations hereunder. 

(b) Performance of Obligations of the Purchaser. The Purchaser shall have 
performed in all material respects all covenants and agreements required to be 
performed by it hereunder at or prior to the Closing. 
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(c) Ancillary Documents. The Purchaser shall have delivered, or caused to 
be delivered, to the Purchaser the documents listed in Section 8.3. 

Section 7.4 Closing. Neither the Seller nor the Purchaser may rely, either as a basis 
for not consummating the transactions contemplated hereby or terminating this Agreement, on 
the failure of any condition set forth in this Article VII to be satisfied if such failure was caused 
by such Party's failure to comply with any provision of this Agreement. 

ARTICLE VIII 
CLOSING 

Section 8.1 Closing. Subject to the satisfaction or waiver of the conditions set forth in 
Article VII that are contemplated to be satisfied prior to the Closing Date, the Closing shall occur 
on the third (3rd) Business Day after the satisfaction or waiver of the conditions set forth in 
Article VII, or on such other date as the Parties may agree in writing; provided, however, that the 
Closing shall not occur less than eleven (11) Business Days after the Seller's delivery of the 
Falcon Conditions Delivery Notice. The Closing shall take place at the offices of King & 
Spalding LLP located at 1100 Louisiana Suite 4000, Houston, Texas, 77002 or at such other 
place as the Parties may agree in writing. 

Section 8.2 Seller Closing Deliveries. At the Closing, the Seller shall deliver, or cause 
to be delivered, to the Purchaser the following: 

(a) a certificate executed by the Seller as to compliance with the conditions 
set forth in Section 7.1 and Sections 7.2(a) and (b); 

(b) the organizational documents and minute books of the Company and 
each of its Subsidiaries; 

(c) the Payoff Letters and the Releases of Liens; 

(d) the Hedging Close-Out Documents, if applicable; 

( e) the Guaranty Agreement; 

(t) a certificate from the Seller to the effect that the Seller is not a "foreign 
person" under Treasury Regulation section 1-1445-2(b )(2); and 

(g) all other documents required to be entered into by the Seller pursuant to 
this Agreement. 

Section 8.3 Purchaser Closing Deliveries. At the Closing, the Purchaser shall deliver, 
or cause to be delivered, to the Seller the following: 

(a) the portion of the Purchase Price to be paid at Closing pursuant to 
Section 3.3; 

433NYC_IMANAGE-1124502.2031 

12-11076-shl    Doc 1109    Filed 05/16/13    Entered 05/16/13 17:06:16    Main Document 
     Pg 51 of 246



Case 1:10-cv-05821-KMW   Document 36-1    Filed 09/24/10   Page 50 of 62

(b) the payments to be paid at Closing pursuant to Section 3.4; 

(c) a certificate of an authorized officer of the Purchaser as to compliance 
with the conditions set forth in Section 7.1 and Sections 7.3(a) and (b); and 

(d) all other documents required to be entered into or delivered by the 
Purchaser at or prior to the Closing pursuant hereto. 

ARTICLE IX 
TERMINATION 

Section 9.1 Termination. This Agreement may be terminated: 

(a) in writing by mutual consent of the Parties; 

(b) by written notice from the Seller to the Purchaser, in the event the 
Purchaser (i) fails to perform in any material respect any of its agreements contained 
herein required to be performed by it at or prior to the Closing or (ii) materially breaches 
any of its representations and warranties contained herein, which failure or breach is not 
cured within fifteen (15) days following the Seller having notified the Purchaser of its 
intent to terminate this Agreement pursuant to this Section 9.1(b); 

(c) by written notice from the Purchaser to the Seller, in the event the Seller 
(i) fails to perform in any material respect any of its agreements contained herein 
required to be performed by it at or prior to the Closing or (ii) materially breaches any 
of its representations and warranties contained herein, which failure or breach is not 
cured within fifteen (15) days following the Purchaser having notified the Seller of its 
intent to terminate this Agreement pursuant to this Section 9 .1 (c); or 

(d) by written notice from the Seller to the Purchaser or the Purchaser to the 
Seller, as the case may be, in the event the Closing has not occurred within the later of 
(i) forty-five (45) days after the date of this Agreement (the "Expiration Date") or 
(ii) the expiration of any cure periods under Sections 9.1(b) or 9.1(c), in each case for 
any reason other than delay or nonperformance of the Party seeking such termination. 

Section 9.2 Specific Performance and Other Remedies. Each of the Seller and the 
Purchaser acknowledges and agrees that the other Party would be damaged irreparably in the 
event any of the provisions of this Agreement are not performed in accordance with their specific 
terms or are otherwise breached. Accordingly, each of the Seller and the Purchaser agrees that 
the other Party shall be entitled to seek an injunction or injunctions to prevent breaches of the 
provisions of this Agreement and to enforce specifically this Agreement and the terms and 
provisions hereof, this being in addition to any other remedies to which such other Party is 
entitled at law or equity, without any obligation to post any bond or other security as a 
prerequisite to obtaining equitable relief. If a court of competent jurisdiction has declined to 
specifically enforce the obligations of the Purchaser to consummate the transactions 
contemplated hereunder pursuant to a claim for specific performance brought against the 
Purchaser pursuant to this Section 9.2, then the Seller may pursue any other remedy available to 
it at law or in equity, including monetary damages (which the Parties agree may not be limited to 
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reimbursement of expenses or out-of-pocket costs and may take into account relevant matters, 
including other transaction opportunities and the time value of money). 

Section 9.3 Effect of Termination. 

(a) In the event that (i) all of the conditions to Closing in Sections 7.1 and 
7.3 are satisfied, (ii) the Purchaser notifies the Seller in writing that it is prepared to 
close all of the transactions contemplated by this Agreement in the manner set forth in 
ARTICLE VIIl, (iii) the Seller then refuses to close the transactions contemplated by 
this Agreement and such refusal is a breach of the Seller's obligations under this 
Agreement, and (iv) the Purchaser terminates this Agreement pursuant to Section 9.1(c), 
then the Purchaser may elect as liquidated damages (in lieu of the remedy of specific 
performance set forth in Section 9.2 and all other remedies available to the Purchaser set 
forth in this Agreement or otherwise) an amount of immediately available funds equal to 
Ten Million Dollars ($10,000,000) to be paid by the Seller to the Purchaser. The Parties 
acknowledge and agree that (i) the rights of the Purchaser under this Section 9.3(a) shall 
not be affected by any prior and unsuccessful attempt by the Purchaser to obtain an 
equitable remedy for specific performance under Section 9.2 and (ii) the time period 
specified in Section 9.1(d) shall be tolled and shall not run until forty-five (45) days 
after the entry of a final determination by a court of competent jurisdiction with respect 
to any claim by the Purchaser for specific performance or other equitable remedy under 
Section 9.2. 

(b) The provisions for payment of liquidated damages in this Section 9.3 
have been included because, in the event of termination of this Agreement as described 
in Section 9.3(a), the actual damages to be incurred by the Purchaser are reasonably 
expected to approximate the amount of liquidated damages set forth in this Section 9.3 
and because the actual amount of such damages would be difficult, if not impossible, to 
measure precisely. 

(c) For purposes of clarification, the Purchaser shall not be entitled to seek, 
enforce or otherwise pursue any remedy available to it under this Section 9.3 at any time 
prior to valid termination of this Agreement pursuant to ARTICLE IX. 

(d) Notwithstanding anything to the contrary herein, the obligations of the 
Parties under the Confidentiality Agreement and Section 6.6, Section 10.8, Section 11.1, 
Section 11.5, Section 11.6, Section 11.11, Section 11.13, and this Section 9.3 shall 
survive the Termination Date. 

ARTICLE X 
INDEMNIFICA TION 

Section 10.1 Indemnification Obligations of the Seller. Subject to the other provisions 
of this Article X, after the Closing Date, the Seller shall indemnify, defend and hold harmless the 
Purchaser Indemnified Parties from, against, and in respect of, any and all claims, liabilities, 
obligations, damages, losses, costs, expenses, penalties, fines and judgments (at equity or at law, 
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including statutory and common) and damages (including amounts paid in settlement, costs of 
investigation and reasonable attorneys' fees and expenses) arising out of or relating to: 

(a) any breach or inaccuracy of any representation or warranty made by the 
Seller in this Agreement or the Company Ancillary Documents; provided, however, that 
the Purchaser shall not be entitled to indemnification or any other dan1ages with respect 
to any breach of any representation or warranty related to the Company-Titled Real 
Property and the Company-Titled Oil and Gas Leases set forth in Section 4.6(a) through 
( e), Section 4.14 or any provision of this Agreement relating to the status or condition of 
the title to the Company-Titled Real Property and the Company-Titled Oil and Gas 
Leases, except for claims based on fraud, gross negligence or willful misconduct of the 
Seller in connection with the disclosure relating to such breach; 

(b) any breach of any covenant, agreement or undertaking made by the Seller 
in this Agreement; and 

( c) the Closing Date Indebtedness and the Transaction Expenses, in each 
case to the extent not paid in connection wi th the Closing. 

(d) Any items identified on Schedules 4.10, 4.12, 4.13, and 4.20(a). 

The claims, liabilities, obligations, losses, damages, costs, expenses, penalties, fines and 
judgments of the Purchaser Indemnified Parties described in this Section 10.1 as to which the 
Purchaser Indemnified Parties are entitled to indemnification are collectively referred to as 
"Purchaser Losses." For the avoidance of doubt, the Parties agree that claims, liabilities, 
obligations, losses, damages, costs, expenses, penalties, fines and judgments related to any 
breach or inaccuracy of any representation and warranty set forth in Section 4.6(a) through (e) or 
for any other claim relating to the condition of title to any of the Company-Titled Real Property 
(other than claims based on fraud, gross negligence or willful misconduct of the Seller in 
connection with the disclosure relating to any such breach), shall not constitute "Purchaser 
Losses," and the Seller shall not be liable therefore and, except for claims based on Seller's 
breach of any such representation or warranty as a result of fraud, gross negligence or willful 
misconduct in connection with the disclosure relating to any such breach, the Purchaser is 
assuming all risk for all costs incurred by the Purchaser related to any such breach or inaccuracy. 

Section 10.2 Indemnification Obligations of the Purchaser. The Purchaser shall 
indemnify and hold harmless the Seller from, against and in respect of any and all claims, 
liabilities, obligations, losses, damages, costs, expenses, penalties, fines and judgments (at equity 
or at law, including statutory and common) and damages (including amounts paid in settlement, 
costs of investigation and reasonable attorneys' fees and expenses) arising out of or relating to: 

(a) any breach or inaccuracy of any representation or warranty made by the 
Purchaser in this Agreement or in any Purchaser Ancillary Document; 

(b) any breach of any covenant, agreement or undertaking made by the 
Purchaser in this Agreement or in any Purchaser Ancillary Document; and 
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(c) any liability or obligation related to or ansmg from the post-Closing 
operations of the Company and its Subsidiaries. 

The claims, liabilities, obligations, losses, damages, costs, expenses, penalties, fines and 
judgments of the Seller Indemnified Parties described in this Section 10.2 as to which the Seller 
Indemnified Parties are entitled to indemnification are collectively referred to as "Seller Losses." 

Section 10.3 Indemnification Procedure. 

(a) Promptly following receipt by an Indemnified Party of notice by a third 
party (including any Governmental Entity) of any claim, complaint or the 
commencement of any audit, investigation, action or proceeding with respect to which 
such Indemnified Party may be entitled to receive payment from the other Party for any 
Purchaser Loss or any Seller Loss (as the case may be) in accordance with this 
Article X, such Indemnified Party shall notify the Purchaser or the Seller, as the case 
may be (the "Indemnifying Party"), promptly following the Indemnified Party's receipt 
of such complaint or of notice of the commencement of such audit, investigation, action 
or proceeding; provided, however, that the failure to so notify the Indemnifying Party 
shall relieve the Indemnifying Party from liability hereunder with respect to such claim 
only if, and on!)' to the extent that, such failure to so notify the Indemnifying Party 
materially prejudices the Indemnifying Party with respect to such claim. The 
Indemnifying Party shall have the right, upon written notice delivered to the 
Indemnified Party within thirty (30) days thereafter, to assume the defense of such audit, 
investigation, action or proceeding, including the employment of counsel reasonably 
satisfactory to the Indemnified Party and the payment of the fees and disbursements of 
such counsel; provided, however, that an Indemnifying Party will not be entitled to 
assume the defense of any audit, investigation, action or proceeding if such claim, based 
on the remedy being sought, could result in criminal liability of, or equitable remedies 
against, the Indemnified Party. In the event, however, that the Indemnifying Party 
declines or fails to assume the defense of the audit, investigation, action or proceeding 
on the terms provided above or to employ counsel reasonably satisfactory to the 
Indemnified Party, in either case within such thirty (30)-day period, or if the 
Indemnifying Party is not entitled to assume the defense of the audit, investigation, 
action or proceeding in accordance with the preceding sentence, then the Indemnifying 
Party shall pay the reasonable fees and disbursements of counsel for the Indemnified 
Party as incurred; provided, however, that the Indemnifying Party shall not be required 
to pay the fees and disbursements of more than one counsel for all Indemnified Parties 
in any jurisdiction in any single audit, investigation, action or proceeding. In any audit, 
investigation, action or proceeding for which indemnification is being sought hereunder, 
the Indemnified Party or the Indemnifying Party, whichever is not assuming the defense 
of such action, shall have the right to participate in such matter and to retain its own 
counsel at such Party's own expense. The Indemnifying Party or the Indemnified Party 
(as the case may be) shall at all times use reasonable efforts to keep the Indemnifying 
Party or Indemnified Party (as the case may be) reasonably apprised of the status of the 
defense of any matter the defense of which it is maintaining and to cooperate in good 
faith with each other with respect to the defense of any such matter. 
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(b) No Indemnified Party may settle or compromise any claim or consent to 
the entry of any judgment with respect to which indemnification is being sought 
hereunder without the prior written consent of the Indemnifying Party, unless such 
settlement, compromise or consent includes an unconditional release of the 
Indemnifying Party and its officers, directors, employees and Affiliates from all liability 
arising out of such claim. An Indemnifying Party may not, without the prior written 
consent of the Indemnified Party, settle or compromise any claim or consent to the entry 
of any judgment with respect to which indemnification is being sought hereunder unless 
such settlement, compromise or consent (i) does not contain any admission or statement 
suggesting any wrongdoing or liability on behalf of the Indemnified Party and (ii) does 
not contain any equitable order, judgment or term that in any manner affects, restrains or 
interferes with the business of the Indemnified Party or any of the Indemnified Party's 
Affiliates. 

(c) In the event an Indemnified Party claims a right to payment pursuant 
hereto, such Indemnified Party shall send written notice of such claim to the appropriate 
Indemnifying Party. Such notice shall specify the basis for such claim. The failure by 
any Indemnified Party to notify the Indemnifying Party shall not relieve the 
Indemnifying Party from any liability that it may have to such Indemnified Party with 
respect to any claim made pursuant to this Section 10.3(c), it being understood that 
notices for claims in respect of a breach of a representation or warranty must be 
delivered prior to the expiration of the survival period for such representation or 
warranty under Section 10.4. In the event the Indemnifying Party disputes its liability 
with respect to such claim, as promptly as possible, such Indemnified Party and the 
appropriate Indemnifying Party shall establish the merits and amount of such claim (by 
mutual agreement, litigation or otherwise) and, within five (5) Business Days following 
the final determination of the merits and amount, if any, of such claim, the Indemnifying 
Party shall pay to the Indemnified Party in immediately available funds an amount equal 
to such claim as determined hereunder. 

Section 10.4 Claims Period. The Claims Period for indemnity claims under 
Sections 10.I(a) and 10.2(a) shall begin on the Closing Date and terminate on the date that is 
eighteen (18) months from the Closing Date (the "Claims Period Expiration Date"); provided, 
that with respect to Purchaser Losses arising under Section 10.1 (a) with respect to any breach or 
inaccuracy of any representation or warranty in Section 4.1 (Organization), Section 4.2 
(Authorization), Section 4.3 (Capitalization), Section 4.15 (Tax Returns; Taxes), Section 4.17 
(Company Benefit Plans), Section 4.22 (Brokers), and Section 4.25 (Regarding the Seller) 
(collectively, the "Fundamental Representations"), the Claims Period shall continue until the 
expiration of any applicable statutes of limitations (after giving effect to any extensions or 
waivers thereof) plus sixty (60) days. 

Section 10.5 Liability Limits. 

(a) For purposes of Section 10.1, Section 10.2 and this Section 10.5, (i) a 
breach of a representation or warranty shall be deemed to exist either if such 
representation or warranty is actually inaccurate or breached or would have been 
inaccurate or breached if such representation had not contained any limitation or 
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qualification as to materiality, material adverse effect, Material Adverse Effect (which 
instead will be read as adverse effect or change) or similar language and (ii) the amount 
of Purchaser Losses or Seller Losses, as applicable, in respect of any breach of a 
representation or warranty, including any breach resulting from the application of clause 
0), shall be determined without any limitation or qualification as to materiality, material 
adverse effect, Material Adverse Effect (which instead will be read as adverse effect or 
change) or similar language. 

(b) Notwithstanding anything to the contrary set forth herein, the Purchaser 
Indemnified Parties shall not make a claim for indemnification under this Article X for 
Purchaser Losses unless and until the aggregate amount of such Purchaser Losses 
exceeds 1 % of Purchase Price (the "Purchaser Basket"), in which event the Purchaser 
Indemnified Parties may only claim indemnification for Purchaser Losses exceeding the 
Purchaser Basket; provided, that any claims for indemnification for Purchaser Losses 
arising from (i) breaches of Fundamental Representations or (ii) claims for indemnity 
under Sections 10.1 (b), (c) and (d) shall not be subject to the Purchaser Basket. The 
total aggregate amount of liability for Purchaser Losses shall be limited to Fifty-Two 
Million Dollars ($52,000,000) except in the case of Purchaser Losses arising from 
breaches of Fundamental Representations. The amount of Purchaser Losses otherwise 
payable to the Purchaser Indemnified Parties pursuant to this Article X shall be net of 
any insurance proceeds received by the Purchaser Indemnified Parties directly resulting 
from such Purchaser Losses. No liability shall attach to the Seller in respect of any 
claim if (i) such claim would not have arisen but for a change in legislation or 
accounting policies made after the Closing Date or a change in interpretation of the Law 
as determined by a court or pursuant to an administrative rule-making decision or 
(ii) such liability was reflected as a liability in the calculation of the Closing Date Net 
Working Capital. 

Section 10.6 Investigations. The representations and warranties of each of the Parties 
set forth in this Agreement, subject to the express exceptions thereto, shall not be affected by any 
information furnished to, or any investigation or audit conducted before or after the Closing Date 
by, any of the Parties or their respective representatives in connection with the transactions 
contemplated hereby. In order to preserve the benefit of the bargain otherwise represented by 
this Agreement, each Party shall be entitled to rely upon the representations, warranties, 
covenants and agreements of the other Party set forth herein notwithstanding any investigation or 
audit conducted or any knowledge acquired (or capable of being acquired) before or after the 
Closing Date or the decision of any Party to complete the Closing. The right to indemnification 
or other remedy based on any of the representations, warranties, covenants or agreements in this 
Agreement shall not be affected by any investigation or audit conducted with respect to, or any 
knowledge acquired (or capable of being acquired) at any time, whether before or after the 
execution and delivery of this Agreement or the Closing Date, with respect to the accuracy or 
inaccuracy of or compliance with, any such representation, warranty, covenant, or agreement. 

Section 10.7 Exclusive Remedy. The Parties agree that, excluding any claim for 
injunctive or other equitable relief, the indemnification provisions of this Article X are intended 
to provide the sole and exclusive remedy as to all claims either the Seller, on the one hand, and 
the Purchaser, on the other hand, may incur arising from or relating to this Agreement and the 
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agreements and documents contemplated hereby and the transactions contemplated hereby and 
thereby. In furtherance of the foregoing, the Parties hereby waive, to the fullest extent permitted 
by applicable Law, any and all other rights, claims and causes of action (including rights of 
contribution, if any) known or unknown, foreseen or unforeseen, which exist or may arise in the 
future, that they may have arising under or based upon any federal, state or local Law (including 
relating to environmental or securities Law, common Law or otherwise). The Parties hereby 
waive and release any and all tort claims and causes of action that may be based upon, arise out 
of or relate to this Agreement, or the negotiation, execution or performance of this Agreement 
(including any tort claim or cause of action based upon, arising out of or related to any 
representation or warranty made in or in connection with this Agreement or as an inducement to 
enter into this Agreement). 

Section 10.8 No Consequential Damages. NOTWITHSTANDING ANYTHING IN 
THIS AGREEMENT TO THE CONTRARY, NO PARTY NOR ANY OF ITS AFFILIATES 
SHALL BE LIABLE TO THE OTHER PARTY OR ITS AFFILIATES FOR SPECIAL, 
PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL OR INDIRECT DAMAGES, 
OR LOST PROFITS, WHETHER BASED ON CONTRACT, TORT, STRICT LIABILITY, 
OTHER LAW OR OTHERWISE AND WHETHER OR NOT ARISING FROM THE OTHER 
PARTY'S OR ANY OF ITS AFFILIATES' SOLE, JOINT OR CONCURRENT 
NEGLIGENCE, STRICT LIABILITY OR OTHER FAULT; PROVIDED, HOWEVER, IN NO 
EVENT SHALL THIS SECTION 10.8 BE A LIMITATION ON (I) ANY OBLIGATION WITH 
RESPECT TO A THIRD PARTY CLAIM RELATING TO SUCH OBLIGATION, OR 
(II) ANY PARTY'S OBLIGATIONS PURSUANT TO SECTION 9.3. 

Section 10.9 Treatment of Indemnity Payments. All payments made pursuant to 
Section 10.1 and Section 10.2 shall be deemed adjustments to the Purchase Price for Tax 
purposes. 

ARTICLE XI 
MISCELLANEOUS PROVISIONS 

Section 11.1 Notices. All notices and other communications hereunder shall be in 
writing and shall be deemed· to have been duly given when personally delivered, or if sent by 
United States certified mail, return receipt requested, postage prepaid, shall be deemed duly 
given on delivery by United States Postal Service, or if sent by facsimile or receipted overnight 
courier services shall be deemed duly given on the Business Day received if received prior to 
5:00 p.m. local time or on the following Business Day if received after 5:00 p.m. local time or on 
a non-Business Day, addressed to the respective parties hereto as follows: 

To the Purchaser, and, 
after Closing, the Company 
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clo Alinda Capital Partners LLC 
150 East 58th Street 
39th Floor 
New York, NY 10155 
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with a copy to: 

To the Seller and the Performance 
Guarantor: 

with a copy to: 

c/o Alinda Capital Partners LLC 
150 East 58 th Street 
39th Floor 
New York, lW 10155 
Facsimile: (212) 214-0678 
Telephone: (212) 838-6400 
Attention: General Counsel 

5847 San Felipe, Suite 3050 
c/o Arcapita 
75 Fourteenth Street 
24th Floor 
Atlanta, GA 30309 
Facsimile: (409) 920-9011 
Telephone: (404) 920-9008 
Attention: Brian R. McCabe 

King & Spalding 
1180 Peachtree Street 
Atlanta, GA 30309 
Facsimile: (404) 572-5100 
Telephone: (404) 572-4600 
Attention: Raymond E. Baltz, Jr. 

or to such other representative or at such other address as such Person may furnish to the other 
parties in writing. 

Section 11.2 Schedules and Exhibits. The Schedules and Exhibits are hereby 
incorporated into this Agreement and are hereby made a part hereof as if set out in full herein. 

Section 11.3 Assignment; Successors in Interest. Prior to the Closing, no assignment or 
transfer by any Party of such Party's rights and obligations hereunder shall be made except with 
the prior written consent of the other Parties. This Agreement shall be binding upon and shall 
inure to the benefit of the Parties and their respective successors and permitted assigns, and any 
reference to a Party shall also be a reference to the successors and permitted assigns thereof. 
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Section 11.4 Captions. The titles, captions and table of contents contained herein are 
inserted herein only as a matter of convenience and for reference and in no way define, limit, 
extend or describe the scope of this Agreement or the intent of any provision hereof. 

Section 11.5 Controlling Law; Amendment. This Agreement shall be governed by and 
construed and enforced in accordance with the internal Laws of the State of New York without 
reference to its choice of law rules. This Agreement may not be amended, modified or 
supplemented except by written agreement of the Parties. 

Section 11.6 Submission to Jurisdiction; Waiver of Jury Trial. 

(a) Each party agrees that any legal action or other legal proceeding relating 
to this Agreement or the enforcement of any provision of this Agreement shall be 
brought or otherwise commenced exclusively in any state or federal court located in the 
State of New York. Each party thereto: 

(i) expressly and irrevocably consents and submits to the jurisdiction 
of each state and federal court located in the State of New York (and each 
appellate court located in the State of New York) in connection with any such 
legal proceeding, including to enforce any settlement, order or award; 

(ii) consents to service of process in any such proceeding in any 
manner permitted by the laws of the State of New York, and agrees that service of 
process by registered or certified mail, return receipt requested, at its address 
specified pursuant to Section 11.1 is reasonably calculated to give actual notice; 

(iii) agrees that each state and federal court located in the State of New 
York shall be deemed to be a convenient forum; 

(iv) waives and agrees not to assert (by way of motion, as a defense or 
otherwise), in any such legal proceeding commenced in any state or federal court 
located in the State of New York, any claim that such party is not subject 
personally to the jurisdiction of such court, that such legal proceeding has been 
brought in an inconvenient forum, that the venue of such proceeding is improper 
or that this Agreement or the subject matter hereof or thereof may not be enforced 
in or by such court; and 

(v) agrees to the entry of an order to enforce any resolution, 
settlement, order or award made pursuant to this Section by the state and federal 
courts located in the State of New York and in connection therewith hereby 
waives, and agrees not to assert by way of motion, as a defense, or otherwise, any 
claim that such resolution, settlement, order or award is inconsistent with or 
violative of the laws or public policy of the laws of the State of New York or any 
other jurisdiction. 

(b) In the event of any legal action or other legal proceeding relating to this 
Agreement or the enforcement of any provision of this Agreement, the prevailing party 
shall be entitled to payment by the non-prevailing party of all costs and expenses 
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(including reasonable attorneys' fees) incurred by the prevailing party, including any 
costs and expenses incurred in connection with any challenge to the jurisdiction or the 
convenience or propriety of venue of proceedings before any state or federal court 
located in the State of New York. 

(c) EACH PARTY HEREBY IRREVOCABLY AND 
UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY 
LA W, TRIAL BY JURY IN ANY LEGAL ACTION OR PROCEEDING RELATING 
TO THIS AGREEMENT AND FOR ANY COUNTERCLAIM THEREIN. 

Section 11.7 Severability. Any provision hereof that is prohibited or unenforceable in 
any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or 
unenforceability without invalidating the remaining provisions hereof, and any such prohibition 
or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision 
in any other jurisdiction. To the extent permitted by Law, each Party hereby waives any 
provision of Law that renders any such provision prohibited or unenforceable in any respect. 

Section 11.8 Counterparts. This Agreement may be executed in two (2) or more 
counterparts, each of which shall be deemed an original, and it shall not be necessary in making 
proof of this Agreement or the terms hereof to produce or account for more than one of such 
counterparts. 

Section 11.9 Enforcement of Certain Rights. Except as set forth in Section 6.11, 
nothing expressed or implied herein is intended, or shall be construed, to confer upon or give any 
Person other than the Parties, and their successors or permitted assigns, any right, remedy, 
obligation or liability under or by reason of this Agreement, or result in such Person being 
deemed a third-party beneficiary hereof. 

Section 11.10 Waiver. Any agreement on the part of a Party to any extension or waiver 
of any provision hereof shall be valid only if set forth in an instrument in writing signed on 
behalf of such Party. A waiver by a Party of the performance of any covenant, agreement, 
obligation, condition, representation or warranty shall not be construed as a waiver of any other 
covenant, agreement, obligation, condition, representation or warranty. A waiver by any Party of 
the performance of any act shall not constitute a waiver of the performance of any other act or an 
identical act required to be performed at a later time. 

Section 11.11 Integration. This Agreement, the Guaranty Agreement, the Alinda 
Guaranty Agreement, and the documents executed pursuant hereto supersede all negotiations, 
agreements and understandings among the Parties with respect to the subject matter hereof 
(except for that certain Confidentiality Agreement, dated as of December 2, 2009 by and 
between the Purchaser and the Seller) and constitute the entire agreement among the Parties with 
respect thereto. 

Section 11.12 Cooperation Following the Closing. Following the Closing, each Party 
shall deliver to the other Parties such further information and documents and shall execute and 
deliver to the other Parties such further instruments and agreements as any other Party shall 
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reasonably request to consummate or confinn the transactions provided for herein, to accomplish 
the purpose hereof or to assure to any other Party the benefits hereof. 

Section 11.13 Transaction Costs. Except as otherwise expressly provided in this 
Agreement, (a) each of the Purchaser and the Seller shall pay its own fees, costs and expenses 
incurred in connection herewith and the transactions contemplated hereby, including the fees, 
costs and expenses of its financial advisors, accountants and counsel, and (b) the fees, costs and 
expenses of the Company incurred in connection herewith and the transactions contemplated 
hereby shall be paid for pursuant to Section 3.4(b) if the Closing occurs (to the extent not paid 
prior to the Closing) and by the Company if the Closing does not occur and this Agreement is 
tenninated; provided, that each of the Purchaser and the Seller shall pay fifty percent 50% of the 
total filing fees related to any filings made pursuant to the HSR Act. 

Section 11.14 Several Liability. The Parties agree that the obligations and liabilities of 
each Purchaser hereunder are several and not joint obligations and liabilities and Seller shall not 
have any recourse as to any Affiliate of any Purchaser other than pursuant to the Equity 
Contribution Letter. 

Section 1l.15 Services Agreement. Upon the Closing, the Services Agreement by and 
between the Company and the Seller dated December 20, 2006, as amended and restated by such 
parties effective June 30, 2009, shall be deemed to be tenninated and all obligations and 
liabilities of the Company thereunder shall be deemed to be extinguished and discharged. 

Section 11.16 MoBay Services Agreement. Prior to Closing, each Purchaser shall 
negotiate in good faith with the Seller for a management services agreement between the 
Company and the Seller pursuant to which the Company will provide limited, non-executive 
administrative services to MoBay Storage Holdings, LLC and the Seller for a tenn commencing 
on the Closing Date and ending forty-five (45) days thereafter. 

* * * * * * 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed, 
as of the date first above written. 

FALCON GAS STORAGE COMPANY, INC. 

By: ____________________________ __ 
Name: __________________________ __ 
Title: __________________________ _ 

ALINDA NATURAL GAS STORAGE I, L.P. 

By: Alinda Gas Storage I GP, LLC, its general partner 
By: Alinda Capital Partners LLC, its sole member 

~~ By: __________________________ __ 

Name: Christopher W. Beale 
Title: Managing Member 

ALINDA NATURAL GAS STORAGE II, L.P. 

By: Alinda Gas Storage II GP, LLC, its general partner 
By: Alinda Capital Partners LLC, its sale member 

By: ______ -==-__________________ _ 
Name: Christopher W. Beale 
Title: Managing Member 

Signature Page to Purchase Agreement 
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FIRST AM ENDM ENT TO I'URCHASE AG REEMENT 

This FIRST AMEN DM ENT TO P URC HASE AG R EEMENT (this "Amendment") is 
entered into as of the I st day of April 2010 by and between Falcon Gas Storage Company, Inc .. a 
Delaware corporation (the "Seller" ), and Al inda Natural Gas Storage I, L.P". a Delaware limited 
partnership ("A linda I") and Alinda Natural Gas Storage II, L.P., a Delaware limited partnership 
("A linda II", and, toge ther with Alinda I, each a "Purchaser" and, col lectively, the "Purchaser"). 

REC I TA L S 

WHEREAS. pursuant to that certain Purchase Agreement dated us of March 15, 20 I 0 by 
and between the Sellcr and the Purchaser (the "Purchase Agreement"). the Purchaser, provided 
that certain conditions are satis fied prior to the Closing (as delined in the Purchase Agreement ). 
shall acquire from the Se ll er all of the outstanding, equity interests of NorTex Gas Storage 
Company. LLC. a Delaware limited li ability company: and 

WH EREAS, the Purchaser and the Se llcr wish to amend certain prOVIsions of the 
Purchase Agreement in accordance with Section I I. S of the Purchase Agreement. 

NUW. THEREFORE, for good and valuab le cons ideration the receipt and sufficiency of 
which are hereby acknowledged, the Purchaser and the Scller hereby agree as follows: 

ARTICLE I 

AMEN DMENT 

Secl ion 1. 1. Definitions; Incorpor:ltion by Reference. All capitalized tcnns lIsed 
here in but not defined herein shall have the meanings ass igned to such terms in the Purchase 
Agreement. The provisions of Sect ion 11.1 through Section 11 .14 of the Purchase Agreement 
arc hereby incorporated by reference and made a part hereof for all purposes. 

Section 1.2. Additiona l Definitions. The I>urchase Agreement is hereby amended by 
inserting the fo llowing definitions in appropriate alphabetical order into Section 1.1 of the 
Purchase Agreement . 

"Escrowed Amount" means $70.000.000. including inlerest thereon in acco rdance with 
the temlS of the Escrov,( Agreement less any reduction to slich amount in accordance with 
Section 3.7(b) of thi s Agreement. 

"Hopper Claim" means (i) John M.l-lopper, et. al vs. Asim Zalar, et. ai , sty led 2010-
19789 and filed on March 29. 2010 in the district court of Harris County. Texas. (ii) John M. 
Hopper ct. al vs. Asim Zafar, el. ai , sty led Cause No. CVI041822 and filed on March 29. 2010 
illlhe district COLIrt of Eastland County, Texas. (iii) the facts and circumstances underlying such 
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mallers. (iv) any and all relief sought by any party in such matters, and (v) any and all cross- or 
counter-claims asserted in such mutters and the facts and circwnstances underlying the same. 

"Lis Pendens" means. collectively. (i) that certain Notice of Lis Pendens filed on Murch 
29.2010 in Jack County. Texas. styled Cause No. CV I 041822 and executed. subscribed and 
sworn to by John M. Hopper and (ii) that certain Notice of Lis Pendens filed on March 29. 20 10 
in Eastl and County. Texas and styled Cause No. evo 14 1822 and executed. subscribed and 
sworn to by John M. Ilopper. 

Section 1.3. AdditiolHII Othcr Ocfinitions. The Purchase Agreement is hereby 
amended by inserting the fo llowing dctinit ional cross references into Sect ion 1.1 of the Purchase 
Agreement. 

Section 

Escro\v Agent ......... .. ...... ..... ........................ ...... ... ... .. ...... .. ................. 3.3(b) 

Escrow Agreelnent .... , .. .. ............. .. .. . , ... .. ... .... ............ .. .... ................... 3.3(b) 

ES(J row Breakage. Trigger ....................... ... ... ... .. ................ ... ... ... .. ..... 3.7(a) 

Expense Not ice .......... ... .. .................................................. .... ............. 3.7(b) 

Expense Dispute Notice .............................. .... ................................... 3. 7(b) 

Final Decision ................................................ .... . , ... , ... ... " .................. 3.7(c) 

Pre-Breakage Losses .. .. ........... .... .......... ... ...................... .... ..... ... .. .. .... 3.7(a)(x) 

Section 1.4. Amendment to Schedule 4. IZ. Schedule 4.12 of the Purchase Agreement 
is hereby amended to inse rt (i) the Hopper Claim as the fourth item li sted on Schedule 4. 12 of 
the Purchase Agreement and (ii) the Lis Pendens as the fifth item listed on Schedule 4. 12 of the 
Purchase Agreement . 

Section 1.5. Amendment to Schedule 4.ZS(e). Schedule 4.2S(e) of the Purchase 
Agreement is hereby amended to insert (i) the Hopper Claim as the first ite.1ll li sted on Schedule 
4.25(e) of the Purchase Agreement and (i i) the Lis Pendens as the second item li sted on Schedule 
4.2S(e) of the Purchase Agreement. 

Section 1.6. Payment of Purchase Price ~tnd Escrow Arrangcment. Section 3.3 of 
the Purchase Agreement is hereby amended in its entirely so that it is deleted and replaced with 
the fo llowing: 
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Section 3.3 PaYment of Purchase Price: Escrowed Amount. 

(a) On the Closing Date. the Purchaser shall pay or cause to be paid to the Seller an 
amount equal to the Purchase Price (utili zing, as the adjustments, the amounts set forth in the 
Closing Date Certilicate) less $70.000,000. 

(b) As soon as reasonably practicable after an escrow agreement that is reasonab ly 
acceptable to the Seller and the Purchaser and is in compliance with Section 3.7 of thi s 
Agreement (the "Escrow Agreement") has been executed. the Purchaser shall pay to the esc row 
agent under the Escrow Agreement (the "Escrow Agent") $70,000,000. The Escrowed Amount 
shall be s u~ject to release from escrow under the Escrow Agreement to the Purchaser and the 
Sel ler in accordance with Section 3.7 of the Purchase Agreement. The Part ies shall treat the full 
amount placed in escrow as consideration received by the Seller at the Closing for U.S. federal 
income Tax purposes) among the assets of the Company and its Subsidiaries in accordance with 
Section 1060 of the Code and the Treasury Regu lat ions thereunder (and any simi lar provision of 
state. local or non-U.S. law, as appropriate). 

Section 1.7. 
hereby amended so 
Agreement. 

Release of Escrowed Amount. Article III of the Purchase Agreement is 
that the following provision is inserted as Section 3.7 of the Purchase 

Sec tion 3.7 Relea-,e of Escrowed Amount. 

(a) Upon the earlier to occur of onc of the following events or series of events, as 
applicable (the "Escrow Breakage Trigger"): (i) a final non-appealable order of each court of 
competent jurisdiction with respect to the Hopper Claim or (ii) (A) an agreed dismissal with 
prejUdice of the Hopper Claim with respect to the Company and its Subsidiaries. (B) a complete 
re lease by a ll of the Participants under the Hopper Claim of the Company and its Subsidiaries 
and each Purchaser and each Purchasers respective Aftiliates of the Hopper Claim and (C) the 
final non-appea lable. release or expungcment of the Lis Pendens, the Purchaser and the Seller 
shall deliver to the Escrow Agent jOint instructions to di sburse the balance of the Escrowed 
Amount as fo llows: 

(x) first. the Esc rowed Amount shall be paid by the Eserow Agent to the 
Purchaser in an amount equal to all out-of-pocket costs, expenses. penalties and fines incurred or 
paid by the Company or any of its Subsidiaries. any Purchaser or any Affiliates of any Purchaser 
that ari se from the Hopper Claim or the Lis Pendens. including damages paid or payable to the 
plaintiffs in the Hopper Claim (collectively. the "Pre-Breakage Losses") and lor which the 
Purchaser has not already been reimbursed pursuant to Secti on 3.7(b); and 

(y) second, afte r giving effect to any reduc ti ons under Section 3.7(a)(x). the 
balance of chc Escrowed Amount shall be paid by the Escrow Agent to the Seller. 

(b) From time to time on any date that is on or prior to the Escrow Breakage Trigger. any 
Purchaser rnay del iver to the Escrow Agent and the Seller a written notice (an "Expense Not ice·") 
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Section 3.3 PaYment of Purchase Price: Escrowed Amount. 

(a) On the Closing Date, the Purchaser shat! payor cause. to be paid to the Seller an 
amount equal to the Purchase Pricc (utili zing, as the adjustments, the amounts sct forth in the 
Closing Date Certificate) less $70.000.000. 

(b) s soon as reasonably practicable after an escrow agreement that is reasonab ly 
acceptable io the Seller and the Purchaser and is in compliance with Section 3.7 orthis 
Agreement (the "Escrow Agreement") has been executed. the Purchaser shall pay to the escrow 
agent under the Escrow Agreement (the "Escrow Agent") $70,000,000. The Escrowed Amount 
shall be su~ject to release from escrow under the Escrow Agreement to the Purchaser and the 
Seller in accordance with Section 3.7 of the Purchase Agreement. The Parties shall treat the full 
amount placed in escrow as consideration received by the Seller at the Closing for U.S. federal 
income Tax purposes) among the assets orthe Company and its Subsidiaries in accordance with 
Section 1060 of the Code and the Treasury Regu lat ions thereunder (and any simi lar provision of 
state. loca l or non-U.S. law, as appropriate). 

Section 1.7. 
hereby amended so 
Agreement. 

Release of Escrowed Amount. Article III of the Purchase Agreement is 
that the following provision is inserted as Section 3.7 of the Purchase 

Section 3.7 Release of Escrowed Amount. 

(a) Upon the earlier to occur of onc of the followi ng events or series of events. as 
applicable (the "Escrow I3reakagc Trigger"): (i) a final non-appealable order of each court of 
competent jurisdiction with respect 10 the Hopper Claim or (ii) (A) an agreed dismissal with 
prejudice of the Hopper Claim with respect to the Company and its Subsidiaries, (8) a complete 
release by a ll orthe Partic ipants under the Hopper Claim of the Company and its Subsidiaries 
and each Purchaser and each Purchaser'S respective Alliliatcs of the Hopper Claim and (C) the 
final non-appealable re lease or expungemenl of the Lis Pendens. the Purchaser and the Seller 
shall deliver 10 the Escrow Agent joint instructions to disburse the balance of the Escrowed 
Amount as follows: 

(x) ti rst. the Esc rowed Amount shall be paid by the Escrow Agent 10 the 
Purchaser iill an amount equal to all out-or-pocket costs. expcnses, penalt ies and fines inc,urred or 
paid by the Company or any of its Subsidiaries. any Purchaser or any Affi liates of any Purchaser 
that arise from the Hopper Claim or the Lis Pendens. including damages paid or payable to the 
plaintiffs in the Hopper Claim (co llectively. the "Pre·8reakagc Losses") and for which the 
Purchaser has not alrendy been reimbursed pursuant to Section 3.7(b); and 

(y ) second, after giving effect to any reductions under Scction 3.7(a)(x). the 
balance ofchc Escrowed Amount shall be paid by the Escrow Agent to the Seller. 

(b) From time to time on any date that is on or prior to the Escrow Breakage Trigger. any 
Purchaser may deliver to the Escrow Agent and the Seller a wri tten notice (an "Expense Notice") 
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specifying in reasonable detail the nature and the amount of any Pre· Breakage Losses incurred 
by the Company or any o f its Subsidiaries. any Purchaser or any AOiliates of any Purchaser. If 
the Seller gi ves a written noti ce to the Escrow Agent and the Purchaser disputing any Pre
Breakage Losses (an "Expense Dispute Noticc") within ten (10) Business Days following receipt 
by the Escrow Agent of the applicable Expense Notice rcgurding such Pre-Breakage Losses, 
such Pre-Breakage Losses shall be resolved pursuant to Section 3.7(c) of thi s Agreement. Il' no 
Expense Dispute Notice is recei ved by the Escrow Agent within such ten ( 10) Business Day 
period, then the amount of such Pre-Breakage Losses claimed in the applicable Expense Notice 
shall be deemed finall y determined and, at the end of such ten (10) Business Day period, the 
Escrow Ag<mt sha ll pay to the Purchaser the amount of such Pre-Breakage Losses set forth in the 
Expense Notice from (and only to the extent o j) the Escrowed Amount. 

(c) If an Expense Dispute Notice is received by the Escrow Agent as prov ided in 
Sect ion 3,7(b) of thi s Agreement. the Escrow Agent shall not make any payment from the 
Escrow Ac{:ounl until it has received (i ) joint written instructions from the Purchaser and the 
Seller or ( ii ) a notification rrom the Purchaser of a final decision, order, judgment or decree of an 
arbitrator or court of competent j uri sdiction cstablishing the validity and amount of' the 
applicable Pre-Breakage Losses (a " Final Decision''), which notifi cation shall attach a copy of 
such Final Decision. 

(d) The amount of any di sbursement to the Purchaser sha1l be the amount set forth in the 
Expense Notice if there shall not have been an Expense Dispute Notice or. if there shall huve 
been an Expense Dispute Notice. (i) the aTllount specified in the joint written instructions or the 
Purchaser and the Seller or (ii ) the amount of Pre-Breakage Losses set fo rth in the Final 
Decis ion. 

(d ) Within fi ve (5) Business Days after the end of each calendar quarter, the Escrow 
Agent shalt pay to the Se ller out of the Escrow Funds an amount equal to forty percent (40%) of 
the investment income earned or the Escrow Fund with respect to such calendar quarter. 

(c) Unless otherwise stated. all payments by the Esc.row Agent to ei ther the Purchaser or 
the Seller pursuant to the Escrow Agreement shall be made within fi ve (5) Business Days after 
recei pt by the Escrow Agent of a joint written instruction or the Final Decision. 

(f) From and after the Closing. the Seller may provide to the Purchaser additional 
infonnation that will clearl y demonstrate that the ac tual potential exposure related to the Hopper 
Claim and ~he Lis Pendens is less than $70.000.000. Upon receipt of such additional 
information. the Part ies shall negotiak in good lai th regarding an appropriate reduction, if any. 
in the Escrowed AmounllO reflect the Purc haser's increased comfort level with respect to such a 
lesser potent ial exposure. To the exlent that the Parti es agree in writing 10 such an appropriate 
reduction, the Purchaser and tht: Se ller shall deli ver to the Escrow Agent joint instnlctions to 
disburse to the Seller an amount equal to such appropriate reduction and. after giving effect to 
such disbursement, the balance of the Escrowed Amount shall be subject to disbursement in 
accordance with Sections 3.7. 
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Sect ion 1.8. Es timated C losing Cash. The defini tion of "Estimated Closing Cash" 
contained in Section 3.5(a) of the Purchase Agreement is hereby amended in its entirety so that it 
is deleted and replaced with the following: 

"Estimated Closing Cash" means $0.00. 

Seclion 1.9. Suez Letter-of-Credit Facility. Notwithstanding anything to the contrary 
contained in the Purchase Agreement, the Purchaser agrees that the Seller shall be entitled to 
temlinate that cel1ain Worsham-Steed Gas Storage, LP Letter of Credit more particularly 
described as item number 7 on Schedule 4.14(a) of the Purchase Agreement prior to the Closing, 
and that sue.h terminat ion shall not. by it se lf, cause tht: Seller to breach any of its representations. 
warranties. covenants. and agreements contained in the Purchase Agreement. 

Section 1.10. Co mpany Benefit Plans. Section 6.9(a) of the Purc hase Agreement is 
hereby amended in its enti relY so that it is deleted and replaced wi th the fo llowing: 

tal Each Employee Benefi t Plan of Seller which is listed on Schedule 6.9(a) shall be 
referred to in this Section 6.9(a) as a "Seller Plan". Seller shall establish a plan. effective as of 
the Closing Date, which is in all materi al respects the mirror image of the following Seller Plans: 
the 401(k) Plan and the Flexible Spending Account Plan (each such mirror image plan a ·'Post· 
Closing Company Benefit Plan"). The Company shall adopt each such Post·Closing Company 
Benefit Pla:n effective as of the Closing. and Seller shall effect a transfer of assets and liabi li ties 
to each PO:H~C l osing Company Benefi t Plan from the corresponding Seller Plan with respect to 
the participants in each corresponding Seller Plan who are employed by the Company on the 
Closing Date and such participants' dependants. With respect to all Se ller Plans li sted on 
Schedule 6.9(a), other than the Post·Clos ing Company Benefit Plans, Seller shall transfer to the 
Company and the Company sha ll assume such Seller Plans effective as of the Closing Date. The 
Seller and the Purchaser agree that if a Seller Plan is insured in whole or in part, the action calh::d 
for under this Section 6.9(a) shall be subject to the consent o f the insurance company and shall 
cooperate in undertaking to secure such consent. The Seller agrees thai the representations made 
under Sect ion 4. 17 shall apply and be true wi th respect to each Seller Plan to the same extent that 
such representations would have applied and been true if such Seller Plan had been a Company 
Benet-it Plan, 

Section 1.11 . I>aymenl of Purchase Price. Section 8.3(a) or the Purchase Agreement is 
hereby amt:ndcd in its entirety so that it is de leted and replaced with the following; 

(a) the portion of the Purchase Price to be paid by the Purchaser at Closing pursuant to 
Seclion 3.3(a). 

Section 1. 12. Minimum Cash Reserve. Article XI of the Purchase Agreement is 
hereby anu:ndcd to insert the following provision as Seclion 11 .17 of the Purchase Agreement. 

Section 11.17 Minimum Cash Reserve. From and after the Clos ing. the Seller wi ll 
maintain no less lhan $6.500.000.00 in cash (i) that is not subject to any liens, claims or other 
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encumbrances (ii) in bank accounts located m the United States until the occurrence of the 
Escrow Breakuge Trigger. 

Sect ion 1.13. Coopenltion with respect to the Hopper C laim . Art icle Xl of the 
Purchase Agreement is hereby amended to insert the following provision as Section 11 .18 of the 
Purchase Agreement: 

Section 11.18 Cooperation with Respect to the Hopper Claim. TIlt:: Seller and the 
Purchaser s hall, and the Purchaser shall calise the Company and the Subsidiaries to. use 
reasonable good faith efforts to cooperate with each other in defending the Hopper Claims and 
the Lis Pendens, except that none of the Purchaser, the Company or the Subsidiaries shall be 
required to participate in any claims to seek any affinnative relief. 

Section 1.14. Release . 

(a) The Seller and the Guarantor hereby release the Company, the Subsidiaries and the 
Purchaser (ndemnified Parties (the "Released Parties") from any and all claims, liabilities, 
ob ligations. damages, losses. costs , and expenses of any and every character (whether known or 
unknown. liquidated or unliquidated. absolute or contingent. acknowledged or disputed. direct or 
indirect). al law or in equity, of whatsoever kind or nature. whether heretofore or hereafter 
accruing. for or because of any matter or things done, omitted or suffered to be done by an y of 
the Re leased Parties prior to und including March 31, 20 I 0 that in any way directly or indirectly 
arise out of or in any way are connected to (i) the Hopper C laim or the Lis Pendens and Oi) the 
preparation and negotiation of thi s Amendment (collectively. the "Released Claims"). 

(b) The Seller and the Guarantor hereby agree not to commence, join in, prosecute, or 
participate in any suit, elaim. action or other proceeding in a position that is (i) adverse to any of 
the Released Parties and (ii ) reluted to 01" arising out of the Re leased C laims. 

I Remainder of page intentionally left blank J 
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IN WITNESS WHEREOF, the parlil:s hereto have caused Ih lS Alll l:ndmcnt In be duly 
cxeculcd. as of thc dale first above wrinen. 

FALCON GAS STORAGE COMPANY, INC. 

By ,4/-/I/; ~ . 
Brian MCC;lhc 
Director 

"LIND" NATURAL GAS STORAGE I, L.P. 

By: ___ ____ ____ _ 
Name: _________________ _____ _ 

Title: ___ ______ ____ _ 

ALiNDA NATURAL GAS STORAGE II , L.I'. 

By: 
Nan-'c-:------------ ----
Tit le: ________________ _ 
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be duly 
executed, as of the date first above written. 

FALCON GAS STORAGE COMPANY, INC. 

By: 
Nam-e-:--------------------------

Title: ________________________ _ 

ALiNDA NATURAL GAS STORAGE I, L.P. 

By: Alinda Gas Storage I GP, LLC, its general partner 
By: Alinda Capital Partners LLC, its sole member 

By: C/---- 'u...~ 
Name: Christopher W. Beale 
Title: Managing Member 

ALINDA NATURAL GAS STORAGE II, L.P. 

By: Alinda Gas Storage II GP, LLC, its general partner 
By: Alinda Capital P~rs LLC, its sole member 

By: D,--'\.../J rs--C.tZ-CL 
Name: Christopher W. Beale 
Title: Managing Member 

Signature Page to Amendment to Purchase Agreement 
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Solely fo r purposes of Section J. I 3 of this Amendment: 

Signature Page UJ Amendmellf to Pw-chase Agreemenl 
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ESCROW AGREEMENT 

nils ESCROW AGREEMENT. dated as of April I. 20 10 (thi s "Agreement"). is made 
and entered into by and among Ali nda Natural Gas Storage I, L.P., n Delaware limited 
partnership, and Alinda Natural Gas Storage II , L.P., a Delaware limi ted partnership 
(co llecti vely. the "Purchaser"), Falcon Gas Storage Company, Inc .. a Delaware corporation (the 
"Seller"), and HSBC Bank USA. National Associ!lIion. a national banking association organized 
and existing under the laws of the United States. as escrow agent (the "Escrow AgenC'). 
Cupitalized tcmlS used in th is Agreement but nol othenvise defined have the meanings ascribed 
to such terms in the Purchase Agreement (as defined below). 

WHEREAS. pursuant to that certain Purchase Agreement, dated as of March 15, 20lO, 
as amcndc!d on April I. 20 I D, by and among the Purchaser and the Seller (as amended. the 
" Purchase Agreement"), the Purchaser wi ll purchase, and the Seller will sell. all of the issued and 
outstanding interests in NorTex Gas Storage Company, LLC, a Delaware limited liability 
company (the "Company"); and 

\VH EREAS. the Purchaser has agreed to deposit funds with the Escrow Agent, which 
funds will be di st ributed in accordance with thi s Agreement; 

NO'V, THEREFORE. in consideration of the premises and the mutual covenants 
contained in this Ab'Tccment, the parties, intending to be legally bound. hereby agree as set forth 
above and as fo llows: 

Section 1. Establishment of Escrow Account. This Agreement shall establish and 
maintain on behalf of the Purchaser and the Seller a non· interest bearing trust account (the 
" Escrow Account") to which there shall be immediately credited and held the amounts received 
by the Escrow Agent from the Purchaser in accordance with Section 2 of this Agreement. The 
funds credited to the Escrow Account shall be applied and disbursed onl y as provided in this 
Agreement. The Escrow Agent shall , to the extent required by law, segregate the funds credited 
10 the Escrow Account from its other funds held as an agent or in trust. 

Section 2. Deposits to the Escrow Account; Investment; Statements. 

(a) In accordance wi th Section 3.3(b) of the Purchase Agreement, the 
Purchaser shall deposit with the Escrow Agent by wire transfer of immediately available funds 
Seventy Million Dollars (US$70,OOO,OOO) (such amount as may be reduced by any disbursements 
made purs uant to this Agreement. the "Escrow Fund") to the following account (or to such other 
uccount as the Escrow Agent shall notify the Purchaser and the Seller in writing): 

HSBC Bank USA. National Association 
452 Fifth Avenue 
New York, r-.ry 
ABA # 021001088 
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Acct Name: Corporate Trust Administration ACl:ount 
Account No.: 002-600 \6-\ 
Ref: \ 0-88 \ 562 

(b) The Escrow Agent shall confirm in wri ting to the Purchaser and the Seller 
the depos it received by it pursuant to this Section 2 and the amount of such cash deposit 

(c) The Escrow Agent shall invest and reinvest the Escrow Fund in 
accordanc'~ with the Investment Direction Letter dated as of the date of this Agreement (as the 
same may be updated or amended by the joint wri tten instructions of the Seller and the Purchaser 
from lime to time), sig.ned by the Seller and HSBC Bank USA, Nat ional Association, the fo rm of 
which is attached as Exhibit A (the " Investment Direction Lettt:r"). Each of the investments 
made by the Escrow Agent pursuant to the Investment Direction Letter and thi s Section 2(c) shall 
be made in the name of the Sell er, None of the Escrow Agent, the Purchaser, or the Sell er shall 
be liable to any other party hereto for any losses resulting from the sale or depreciation in the 
market value of any such investments, other than as a result of Escrow Agent's gross negligence 
or willful misconduct. 

(d) Any investment income earned on the Escrow Fund shall be co ll ected and 
reinvested by the Escrow Agent and shall constitute part of the Escrow Fund. 

(e) The Escrow Fund (and any investment income earned thereon) will not be 
avail ab le to set otT any obligations that the Purchaser or the Seller owe to the Escrow Agent in 
any capac:ity, except as expressly provided in this Agreement. 

(0 The Escrow Agent shall provide the Seller and the Purchaser with a 
quarterl y statement of the amounts in the Escrow Account and investment income thereon in 
accordance with lhe notice provisions set fo rth in Section 9 of thi s Agreement. 

Section 3. Distributions from the Escrow Account. The Escrow Fund (and any 
investment income earned thereon) shall be withdrawn by the Escrow Agent and transferred onl y 
in accordance with Section 3.7 of the Purchase Agreement. 

Section 4. Termination of Escrow Account and Escrow Agreement. The Escrow 
Account a.nd this Agreement shall terminate upon the earli er to occur of (a) the written agreement 
of the Purchaser and the Seller or (b) the disbursement of a ll amounts in the Escrow Account 
pursuant to the tenns of this Agreement. TIle Purchaser and the Seller may agree in writing thatl 

in eonne~::tion with the termination of this Agreement, the full amoun t of the Escrow Fund 
(including any investment income earned thereon) shall be distributed to the Seller. 

Section S. Escrow Agent. 

(a) The Purchaser and the Seller agree to pay, promptly upon request 
therefore, the Escrow Agent for its services as the Escrow Agent hereunder in accordance with 
Schedule A attached hereto, and to reimburse the Escrow Agent for all expenses ot: or 
disbursements incurred by. the Escrow Agent in the performance of its duties hereunder, 
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including the reasonable fees. expenses and disbursements of counsel to the Escrow Agent. All 
of the compensation and reimbursement obligations set fo rth in this Section 5(a) shall be payable 
fifty percent (50%) by the Purchaser nnd fifty percent (50%) by the Seller upon demand by the 
Escrow Agent. The obligations of the Purchaser and the Seller under this Section 5(a) shall 
survive any tenn ination of this Agrecmcnt and the resignation or removal of the Escrow Agent. 
If payment by the Purchaser or the Seller is not received by the Escrow Agent si;~ty (60) days 
Irom the date of the Escrow Agent' s invoice. the Escrow Agen t is authorized to. and may. 
disburse to itself trom the Escrow Fund, from time to time, the amount of any compensation and 
reimbursement of out-uf-pocket expenses due and payable hereunder; provided , that, if ,:my 
amounts o therwise payable by the Purchaser or the Seller to the Escrow Agent arc disburs(,'<l to 
the Escrow Agent from the Escrow Fund, the Purchaser or the Seller. as applicable. shall 
promptly redeposit such amounts into the Escrow Fund. If any such amounts are unpaid and 
outstanding by the Seller when a distribution of any portion of the Escrow Fund to the Seller in 
accordance with Section 3 of thi s Agrct'TTlent is made by the Escrow Agent, the Escrow Agent 
shall withhold such amount from the di stribution due to Seller. The Escrow Agent shall notify 
the Purchaser and the Seller of any disbursement from the Escrow Fund to itself in respect of any 
compensation or reimbursemt.."llt hereunder and shall furnish to the Purchaser and the Seller 
copies of a ll related invoices and other statements. 

(b) The Escrow Agent shall have a li en upon the Escrow Account for any 
costs, expenses and fees that may arise hereunder and may retain that portion of the Escrow 
Account equal to such unpaid amounts until all such costs, cx.pcnses and fees have been paid. 

(c) The agreements sct forth in thi s Section 5 shall survive the resignation or 
removal of the Escrow Agent, the terminat ion of this Agreement and the payment of all amounts 
hereunder. 

Section 6. Rights. Duties and Immunities of the Escrow Agent. Acceptance by the 
Escrow Agent of its duties under thi s Agreement is subject to the following tenns and conditions. 
which all parties hereto hereby agree shall govern and control the rights, duties and immunities of 
the Escrow Agent: 

(a) The duties and ob ligations of the Escrow Agent shan be determined solely 
by the exp:ress provisions of this Agreement , and the Escrow Agent shall not be liable except tor 
the performance of such duties and obligations as are specitlcally set out in this Agreement. The 
Escrow Agt'11t shall not be required to inquire as to the performance or observation of any 
obligation, tenn or condition of any agreement or arrangement by the Purchaser or the Seller. 
The Escrow Agent is not if party to, and is not bound by, any agreement or other document out of 
which this Agreement may arise, including but not limited to the Purchase Agreement. The 
Escrow Agent shall be under no liability to any party hereto by reason of any tailure on the part 
of any party or any maker, guarantor, endorser or other signatory of any document or any other 
person to pertorm such Person's obligations under any such document. The Escrow Agent shall 
not be bound by any waiver, modification, termination or rescission of th is Agreement or any of 
the terms hereof, unless evidenced by a Writing delivered to the Escrow Agent signed by the 
proper part y or part ies and. if the duties or rights of the Escrow Agen t are affected, unless the 
Escrow Agent has given its prior written consent thereto. This Agreement shall not be deemed to 

-3-

12-11076-shl    Doc 1109    Filed 05/16/13    Entered 05/16/13 17:06:16    Main Document 
     Pg 78 of 246



Case 1:10-cv-05821-KMW   Document 36-3    Filed 09/24/10   Page 5 of 19

create a fiduciary relationship between the part ies hereto under state or federn l law. 

(b) The Escrow Agent shall not be responsible in any manner for the validity 
or sufficiency of this Agreement or of any property delivered hereunder, or for the value or 
cu llectibi li ty of any note. check or other instrument, if any, so delivered, or for any 
representat ions made or obligations assumed by any party other than the Escrow Agent. Nothing 
herein contained shall be deemed to obligate the Escrow Agent to deliver any cash, instruments. 
document or any other property referred to herein. unless the same shall have fi rst been received 
by the Escrow Agent pursuant to this Agreement . 

(c) The Purchaser and the Seller jointly and severa1l y agree to reimburse and 
indemnify the Escrow Agent for, and hold it harmless against, any loss. li ability, damage or 
I..!xpense, i:ncluding but not limited to legal counsel fees. incurred without gross negligence or 
will fu l misconduct on the part of the Escrow Agent. ari sing out of or in conjunction with its 
acceptance;: of, or the perfonnance of its duties and obligations under, thi s Agreement. as well as 
the costs and expenses of defend ing against any claim or liability arising out of or relating to this 
Agreement. 

(d) The I'urchaser and the Seller shall deliver to the Escrow Agent a list of 
authorized signatories, as set forth in the attached Scht.."tiu le B attached hereto, with respect to any 
notice. certiti cate, instrument, demand. request, direction, instruction, waiver, receipt, consent or 
other document or communication required or permitted to be furni shed to the Escrow Agent 
hereunder, and the Escrow Agent shall be entitled to rely on such list with respect to any party 
hereto unti l a new list is fu rni shed by such party to the Escrow Agent. The Escrow Agent shall 
be fully protected in acting on and relying upon any wri tten notice direction, request, wa iver, 
consent, rE:ceipt or other paper or document which the Escrow Agent in good faith believes to 
have been signed and presented by the proper party or parties. 

Furthermore, in the event funds transfer instructions are given (other than in 
writing at the time of execu tion of this Agreement), whether in writing, by fax or otherwise, the 
Escrow Agent is authorized to seck confinnation of such instructions by telephone call·back to 
the person or persons designated on Schedule C attached hereto, and the Escrow Agent may rely 
upon the confirmations of anyone purporting to be the person or persons so designated. The 
persons and telephone numbers des ignated for such call·backs may be changed only in a wri ting 
actually received by the Escrow Agent. 

(e) The Escrow Agent shall not be liable lor any error of judgment, or for any 
act done or step taken or omined by it in good fai th or for any mistake in act or law, or for 
anything which it may do or refrain from doing in connection herewith, except its own gross 
negligence or wi llful misconduct. 

(f) The Escrow Agent may seek the advice oflegal counsel in the event of any 
dispute or question as to the construction of any of the provisions of thi s Agreement or its duties 
hereunder, and it shall incur no liability and shall be fully protected in respect of any action 
taken, omitted or suflered by it in good faith in accordance with the advice or opinion of such 
counsel. 

-4-
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(g) The parties hereto agree that, should any dispute arise with respect to the 
payment. ownership or right of possession of the Escrow Fund, or should the Escrow Agent be 
unsure as to ils duties or rights hereunder. the Escrow Agent is authori zed and directed to retain 
in its poss(.'Ssion. without liability to anyone, except for its gross negligence or willful 
misconduct. all or any part of the Escrow Fund unti l such di spute shall have been settled in 
accordance with th is Agreement. and a notice executed jointl y by the parties to the di spute or 
their authori zed representatives shall have been delivered to the Escrow Agent setting forth the 
resolution of the dispute. The Escrow Agcnt shall he under no duty whatsoever to institute. 
defend or partake in such proceedings. 

(h) The agreements set forth in Ihis Section 6 shall survive the resignation or 
removal of the Escrow Agent. the tennination of thi s Agreement and the payment of all amounts 
hereunder. 

(i) The Escrow Agent shall nevcr be required to use or advance its own funds 
or otherwise incur personal financial liabi li ty in the performance of any of its duties or the 
exercise of any of its rights and powers hereunder. 

0) In no event shall the Escrow Agent be liable. directly or indirectly. for any 
special. indirect or consequential damages, even if the Escrow Agent has been advised of the 
possibility of such damages. 

Section 7. Res ie na tion of the Escrow Ae,ent. 

(3) The Escrow Agent shall have the right to resign upon sixty «(0) days' prior 
written notice to the Purchaser and the Seller. In the event of such resignation, the Purchaser and 
the Seller shall appoint a successor escrow agent hereunder by del ivering to the Escrow Agent a 
written notice of such appointment. Upon receipt of such notice. the Escrow Agent shall deliver 
to the designated successor escrow agent all money and other property held hereunder and shall 
thereupon be released and di scharged from any and all further responsibilities whatsoever under 
this Agreemcnt; provided, that the Escrow Agent shall not be deprived of its compensation 
earned prior to such time. If the Purchaser and the Seller cannot agree upon a successor escrow 
agent prior to the etfective date of the Escrow Agent's resignation, the Escrow Agent may 
(i) deposit any funds held by it with nny bank hav ing a minimum net worth of at least One 
Billion Do llars (USSI ,000,000,000.00) and having an office within the State of New York. 
(ii) pelition any coun of competent jurisdiction (at the expense of the Purchaser) for the 
appointment of a successor escrow agent or (iii) deposit any funds held by it with a court of 
competent jurisdiction and thereafter have no furt her responsibilities or duties in connection 
therewith. 

(b ) If no successor escrow agent shall have been designated by the date 
specified in the Escrow Agent's notice, all obligations of the Escrow Agent hereunder shall 
ncvt!rthcless cease and tenn imlle. The Escrow Agent 's so le responsibility thereafter shall be to 
keep safely all property then held by it and to deliver the same to a person jointly designated by 
the other pa,rties hereto or in accordance wi th the direction of a tinal order or judgment of a coun 
of competent juri sdiction. 
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Set~tion 8. Ownership for Tax Purposes. The Seller agn,-es thill , for purposes of any 
Ta, basco un income, as among the Purchaser. the Escrow Agcnt and the Seller, the Seller will 
be treat(.."Ci us the owner of one hundred pl.TCenl (I 00%) of the Escrow Account and will report all 
income, if any. that is earned o n. or derived from. the Escrow Account as Seller's income in the 
t:l.,able year o r years in which such income is properly includib le and pay any taxes attributable 
thereto. Notwithstanding anything 10 the contrary herein provided. the Escrow Agent shall have 
no duty to prepare or ti le nny Tax Return with respect to Ihe Escrow Fund or any income earned 
thereon. 

See.ion 9. Notices. All notices and other communications hereunder shall be in 
writing and shall be deemed to have been duly given when personall y deli vered. or if sent by 
United States cenifi",~ mail, return receipt requested. postage prepaid, shall be deemed du ly 
given on ddivery by Un ited States Postal Service, or if sent by facsimile or receipted overnight 
courier services shall be deemed duly given on Ihe Business Day received if received prior to 
5:00 p.m. local time or on the fo llowing Business Day if received after 5:00 p.m. local time or on 
a non· Business Day, addressed to the respective parties hereto as follows: 

If to the Seller, to: 

Falcon Gas Siorage Company, Inc. 
5847 San Felipe, Suite 3050 
Houston, Texas 77057 
Attention: General Counsel 
Facs imile: (713) 96 1-2676 
Telephone: (713) 623-5904 

with required s imultaneous copy transmitted in like manner to : 

Arcapita Inc. 
Four Seasons Tower 
241h Floor 

75 Fourteenth Street 
Atlan ta, GA 30309 
Attn: Brian R. McCabe 
Facsimile: (404) 920-9011 
Telephone: (404) 920-9008 

and 

King & Spalding 
32m! Floor 
1180 Peachtree Street 
Atlanta, GA 30309 
Attn: Raymond E. Baltz. Jr. 

-6-

12-11076-shl    Doc 1109    Filed 05/16/13    Entered 05/16/13 17:06:16    Main Document 
     Pg 81 of 246



Case 1:10-cv-05821-KMW   Document 36-3    Filed 09/24/10   Page 8 of 19

Facsimile: (404) 572-5 100 
Telephone: (404) 572-4600 

Ifl o the Purchaser, to: 

clo Alinda Capital Partners LLC 
150 East 58th Street 
39th Floor 
New York. NY 101 55 
Attention: Sanjay Khetlry 
Facsimile: (2 12) 656-1294 
Telephone: (212) 838-6400 

with required simultaneous copy transmitted in like manner to: 

c/o Alinda Capital Partners LLC 
150 East 581h Street 
39th Floor 
New York. NY 10155 
Attention: General Counsel 
Facsimile: (212) 2 14-0078 
Telephone: 012) 838-6400 

If to the Escrow Agent, to: 

HSBC Bank USA, National Association 
452 Fifth Avenue 
New York. New York 10018 
Attention: Corporate Trust & Loan Agency 
Facsimile: (212) 525-1300 
Telephone: (212) 525- 1316 

or to such other representative or at such other address as such party may furnish to the other 
parties in writing. 

Section 10. Binding Effect. This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respect ive heirs, executors. successors and assigns. 

Section 11. Amendments . This Agreemen t may not be amended, modified or 
supplemented except by written agreement of the Sell er and the Purchaser; provided, however, 
that if such amendments, modifications or supplements in any way amend the rights and 
obligations of the Escrow Agcnt hereunder, the written agreement of the Escrow Agent will also 
be required for any such amendment, modificat ion or supplement. 

Section 12. Governing Law. This Agreement (including any claim or controversy 
arising out of or relating to thi s Agreement) shall be governed by and construed and enforced in 
accordance wi th the internal laws of the State of New York applicable to contracts to be 
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pcrfonncd entirely within the State of New York without reference to New York confl ict of law 
principles (other than Section 5-1401 of the General Obligations Law). 

Sedioll 13. Interpretation. The headings of the sections contained in this Agreement 
are solely tor convenience or reference and shall not affcct the meaning or interpretation of this 
Agreement. 

Section 14. Counterparts. This Agreement may be executed in two or more 
counterparts, each ot' which shall be deemed an original. but all of which together shall constitute 
one and the same instrument. 

Se(:tion IS. Consent to Jurisdiction. Each of the parties hereto hereby irrevocably 
agrees thflt any action, suit or proceedings against any of them by any of the other 
aforementioned parties with respect to this Agreement shall be brought before the exclusive 
jurisdiction of the federal courts located in the Borough of Manhattan in the State of New York, 
unless al1the parties hereto a!:,l'J'ce in writing to any other jurisdiction. Each of the parties hereto 
hereby submits to such exclusive jurisdiction. 

Sed ion 16. Severability. Any provision hereof that is prohibited or unenforceable in 
any jurisdiction shall , as to such jurisdiction, be ineffecti ve to the ex tent of such prohibition or 
unenlorccabi liry without invalidating the remaining provisions hereof, and any such prohibition 
or uncnfon::eabili ty in any jurisdiction shall not invalidate or render unenforceable such provision 
in any other j uri sdiction. To the extent permitted by Law. each party hereto hereby waives any 
provision of Law that renders any such provision prohibited or unentorceable in any respect. 

Section .7. Schedules and Exhibits. The Schedules and Exhibits are hereby 
incorporatt::d into this Agreement and arc hereby made a part hereof as if set out in full herein. 

Section 18. Entire Agreement. This Agreement and the Purchase Agreement, as 
applicable hereunder. constitute the entire agreement of the parties hereto with respect to the 
subject matter hereof and supersede all negotiations. agreemcnts and understandings of the 
part ies hert!to with respect to such subject matter. 

Section 19. Limitation on Liability. The Escrow Agent shall not be responsible for 
delays or failures in performance resulting from acts beyond its control. such acts shall include 
but not be limited to acts of God, strikes, lockouts. riots, acts of war, epidemics, governmental 
regulations superimposed after the fact. fire, communication line failures. computer viruses, 
power failu res, earthquakes, terrorist attacks or other disasters. 

Section 20. Third Parties. Nothing in this Agreement shall confer any rights upon 
any person or entity other than the parties hereto and the Seller, and its successors. pennittcd 
assigns. heirs, executors, personal representatives, administrators and legal representatives. 

[Signature Page Follows} 
-8 -
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the 
date and the year first above written, 

ALINDA NATURAL GAS STORAGE I, L.P. 

By: Alinda Gas Storage 1 GP, LLC, its general partner 

By: Alinda Capital P~ners LLC, ~e member 

BY: ~~ 
Name: CtIMC.efff!-- w. 6~ 
Title: IJII""1"" (/Wt~rJ~ 

ALINDA NATURAL GAS STORAGE II, L.P. 

By: Alinda Gas Storage U GP, LLC, its general partner 

By: Alinda Capital~~ersLLCnts_ sole member 

BY: ~~ 
Name: C\1"'m (I{v'L. w. $/1'1'<1£ 
Title: tJ.w~'trli l'~tPL 

FALCON GAS STORAGE COMPANY,INC. 

B~ ____________________ __ 

Name: ___________ __ 

Title: _____________ _ 

HSBC BANK USA, NATIONAL ASSOCIATION 

By: ____________________ __ 

Name: -------------------
Title: _____________ _ 

[Sigoature Page to Escrow Agreement] 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the 
date and the year first above written. 

AlINDA NATURAL GAS STORAGE I, L.P. 

By : _ _ _ ___ _ _ ___ _ 
Name: _ ___ _ ______________ ___ 
Title: _________________________ _ 

AlINDA NATURAL GAS STORAGE n, L.P. 

By: ____ ___ _ _ __ __ 
Name: _______________________ ___ 
Title: _ ________________________ _ 

FALCON GAS STORAGE COMPANY, INC. 

BY :~ , 
Brian McCabe 
Director 

HSBC BANK USA, NATIONAL 
ASSOCIA nON 

By: _ ___ ______ _ 

Name: _ ____________________ _ 

Tille: _ ______________________ _ 

ISignslurc Page 10 Escrow AgrccmC!nf] 
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{K&S DRAFT 03131//O} 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the 
dale and (he year iirst above written. 

ALiNDA NATURAL GAS STORAGE I. L.P, 

By: ___________ _ 

Name: ________________________ _ 

Tille: _____________ _ 

ALiNDA NATURAL GAS STORAGE II , L.P, 

8 y: __________ _ 

Name: ________________________ _ 

Tille: ____________ _ 

FALCON GAS STORAGE COMPANY, INC. 

By: ___________ _ 

Name: ________________________ _ 

Title: ____________ _ 

"SHC HANK USA, NATIONAL 
ASSOCIA nON 

~r~' /' ,, ' ~//}/7',fy 
By: - --f----<'L:::------

Name: ---fFRRI+Ml'<IKK4J .riGilO>lOll-1 NNJ(b-----

Tille: ___ V"i=-C=-e -'-P"'re:.:s"'id"'e"n"'t ____ _ 

[Signarure Page to Esc row Agreement] 
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S(.!C attacht~d . 

EXHIBIT A 

Investment Direction Letter 
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SC HEDULE A 

Fce Schedule 
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SCHEDULEB 

Authorized Signatories 

The Escrow Agent is authorized to accept instructions signed or believed by the Escrow Agent to 
be signed by the following on behalf of the Purchaser. 

True Signature 

True Signature 

The Escrow Agent is authorized to accept instructions signed or believed by the Escrow Agent to 
be signed by the following on behalf of the Seller. 

True Signature 

True Signature 
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SCHEDULE B 

Authorized Signatories 

The Escrow Agent is authorized to accept instructions signed or believed by the Escrow Agent In 

be signed by the tllllowing on behalf of the Purchaser. 

True Signature 

True Signature 

The Escrow Agcnt is authorized to accept instructions signed or believed by the Escrow Agent to 
be signed by the tllllowing on behalf of the Seller. 

True Signature 

True Signature 
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SCHEDULEC 

HS,BC ~ 4S2 Fifth Avenue, Nno-YDfk,New York, 100 18 

Payment Order Authorization Form 

Account Name: _______ ____ _ ___________ _ 

Account" Number(s): _ _ _____ ______________ _ 

By signing this form. the Pw-chaser authorizes the Authorized Contacts listed below to issue, 
amend and cancel payment orders on its behalf. 

By: ~~ 
(Signature of an Authorized Officer of the Purchaser) 

(Print arne) 

Title: ~ "'''fl.' Me>'I6il- or< 6f of- (l..feMj~ Dole: _____ _ 

Authorized Contacts 

Name Signature Pbone Number 
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By signing this limn, the Seller authorizes the Authorized Contacts listed below to issue, amend 
and cancel payment orders on its behalf. 

By: 

Title: 

------------------
(Signature of an Authorized Officer of the Seller) 

I' 

(Plint Name) 

.. /. " 

;\lame 

Date: 

Authorized Contacts 

Signature 

;{;!v< /1' I 

Phone Number 

HSBC Bank USA, National Association 
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By Sll;1ung thi~ ';'mn. tlte Sclh.:r :nnhorizcs the Authorized Contacts li,I .. 'tI below to is.'\ue. :1J1II:00 
and cancel p;lymcn1 orders on its bchlU: 

ISign:llun: ofufI Aulhuri .... ,d omc .. .,. of lh<! Seller) 

(I'nn1 Name) 

rille: D<lle: 

Authorized Contn cts 

I'hone ;~ umhH 

I1SOC 13anl.: USA, National Asso.:ialion 
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2 of 2 DOCUMENTS 
 

TIDE NATURAL GAS STORAGE I, L.P. and TIDE NATURAL GAS STORAGE 
II, L.P., Plaintiffs/Counterclaim Defendants, -against- FALCON GAS STORAGE 

COMPANY, INC.;, Defendant/Counterclaim and Crossclaim Plaintiff, ARCAPITA 
BANK B.S.C.; and ARCAPITA, INC.; Defendants, and HSBC BANK USA, NA-

TIONAL ASSOCIATION, Defendant/Crossclaim Defendant. 
 

10 Civ. 5821 
 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK 

 
2011 U.S. Dist. LEXIS 111532 

 
 

September 28, 2011, Decided  
September 29, 2011, Filed 

 
SUBSEQUENT HISTORY: Reconsideration denied by 
Tide Natural Gas Storage v. Falcon Gas Storage Co., 
2012 U.S. Dist. LEXIS 63540 (S.D.N.Y., May 4, 2012) 
 
COUNSEL:  [*1] For For Tide Natural Gas Storage I, 
LP, Plaintiff: Douglas A. Daniels, Linda R. Rovira, Ste-
phen B. Crain, PRO HAC VICE, Bracewell & Giuliani, 
L.L.P., Houston, TX; Jeffrey Ian Wasserman, Marvin 
Robert Lange, Bracewell & Giuliani, L.L.P., New York, 
NY. 
 
For Tide Natural Gas Storage II, LP, Plaintiff: Linda R. 
Rovira, PRO HAC VICE, Douglas A. Daniels, Bracewell 
& Giuliani, L.L.P., Houston, TX; Jeffrey Ian Wasser-
man, Marvin Robert Lange, Bracewell & Giuliani, 
L.L.P., New York, NY. 
 
For Falcon Gas Storage Company, Inc., Arcapita Bank 
B.S.C., Arcapita, Inc., Defendants, Cross Claimants, 
Counter Claimants: C Brannon Robertson, PRO HAC 
VICE, King & Spalding LLP (TX), Houston, TX; Rich-
ard T. Marooney, Jr, King & Spalding LLP (NYC), New 
York, NY. 
 
For HSBC Bank USA, National Association, Defendant, 
Cross Defendant: Pieter H.B. Van Tol, III, LEAD AT-
TORNEY, Hogan Lovells US LLP (nyc), New York, 
NY. 
 
For Tide Natural Gas Storage I, LP, Tide Natural Gas 
Storage II, LP, Counter Defendants: Douglas A. Daniels, 

PRO HAC VICE, Jeffrey Ian Wasserman, Marvin Robert 
Lange, Bracewell & Giuliani, L.L.P., Houston, TX. 
 
JUDGES: KIMBA M. WOOD, United States District 
Judge. 
 
OPINION BY: KIMBA M. WOOD 
 
OPINION 
 
Opinion & Order  

KIMBA M. WOOD, U.S.D.J.: 

Plaintiffs/Counterclaim  [*2] Defendants Tide Nat-
ural Gas Storage I, L.P. and Tide Natural Gas Storage II, 
L.P. (collectively, "Tide") bring this action against De-
fendant/Counterclaim/Crossclaim Plaintiff Falcon Gas 
Storage Company, Inc. ("Falcon") and Defendants Ar-
capita Bank, B.S.C.(c) and Arcapita, Inc. (together, "Ar-
capita"). Tide's claims--which sound in common law 
fraud, securities fraud, breach of warranty, and breach of 
contract--arise out of Tide's purchase of Falcon's interest 
in the NorTex Gas Storage Company, LLC ("NorTex"). 

Four motions are now before the Court. First, Falcon 
and Arcapita (collectively "Defendants") move for 
judgment on the pleadings dismissing Tide's Complaint, 
pursuant to Federal Rule of Civil Procedure Rule 12(c). 

The remaining three motions relate to funds that are 
currently being held in escrow pursuant to the purchase 
agreements for NorTex. Tide, in the Fifth Cause of Ac-
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tion of its Complaint, seeks a permanent injunction re-
straining the disbursement of the escrowed funds. Falcon 
and Arcapita move for partial summary judgment dis-
missing Tide's claim for a permanent injunction. Falcon 
has also filed a Counterclaim and Crossclaim, the First 
Cause of Action of which seeks a judgment  [*3] de-
claring that Defendant HSBC Bank USA, National As-
sociation ("HSBC") must disburse the escrowed funds to 
Falcon. Falcon moves for partial summary judgment on 
this request for declaratory relief. Finally, Tide 
cross-moves for an order of attachment against the debts 
and property of Falcon and Arcapita, in the event that the 
escrowed funds are released. 

For the reasons stated below, the Court (a) DENIES 
Falcon's and Arcapita's motion for judgment on the 
pleadings; (b) DENIES Falcon's and Arcapita's motion 
for partial summary judgment dismissing the Fifth Cause 
of Action of Tide's Complaint; (c) DENIES Falcon's 
motion for partial summary judgment on the First Cause 
of Action of its Counterclaim and Crossclaim; and (d) 
DENIES Tide's cross-motion for an order of attachment. 
 
BACKGROUND  
 
I. The Underlying Dispute1  
 

1   Unless otherwise noted, the following facts 
are undisputed and are taken from the parties' 
Local Rule 56.1 statements, affidavits, and other 
submissions. The Court construes all evidence in 
a light most favorable to the non-moving party, 
and draws all inferences in the non-moving par-
ty's favor. See, e.g., Sledge v. Kooi, 564 F.3d 105, 
108 (2d Cir. 2009). 

 
A. Tide's Purchase of NorTex  

On  [*4] March 15, 2010, Tide and Falcon entered 
into a Purchase Agreement in which Tide agreed to pur-
chase Falcon's 100 percent interest in NorTex, an opera-
tor of two natural gas storage reservoirs in Texas for 
$515 million. (Compl. ¶¶ 12-13.) On March 29, 
2010--two days before the NorTex acquisition was 
scheduled to close--a group of Falcon's minority share-
holders filed lawsuits in Texas courts (collectively, the 
"Hopper Litigation") in an effort to stop the deal from 
closing. (Plaintiff's Response to Defendants' Statement of 
Undisputed and Material Facts Pursuant to Rule 56.1 
("Pl.'s 56.1 Resp.") ¶ 15.) The Hopper Litigation plain-
tiffs also filed notices of lis pendens in Jack and Eastland 
Counties, in which the NorTex facilities (the "Facilities") 
are located. (Id. ¶ 18.) 

In order to ensure that the NorTex deal would close 
despite the Hopper Litigation, the parties to the instant 
action entered into an amended Purchase Agreement 

("Amended Agreement") and an Escrow Agreement 
(collectively, the "Agreements"). The parties designed 
the Escrow Agreement to protect Tide from any expens-
es or liability that might be incurred in connection with 
the Hopper Litigation. (Id. ¶¶ 24, 36.) The Escrow 
Agreement  [*5] provided that $70 million of the pur-
chase price (the "Escrowed Amount") would be placed 
into escrow with HSBC. (Id.) 

Disbursement of the Escrowed Amount is governed 
by Section 3.7(a) of the Amended Agreement. That pro-
vision states that Tide and Falcon "shall deliver to 
[HSBC] joint instructions to disburse the balance of the 
Escrowed Amount" upon the occurrence of either one of 
the following "Escrow Breakage Triggers": 
  

   (i) a final non-appealable order of each 
court of competent jurisdiction with re-
spect to the Hopper Claim or 
   (ii) (A) an agreed dismissal with preju-
dice of the Hopper Claim . . . , 

(B) a complete release by all of the 
Participants under the Hopper Claim . . . , 
and 

(C) the final non-appealable release 
or expungement of the Lis Pendens . . . . 

 
  
(Anderson Decl., Ex. B § 3.7(a).) With the foregoing 
agreements in place, and with the Escrowed Amount 
deposited at HSBC, the NorTex transaction closed on 
April 1, 2010. (Pl.'s 56.1 Resp. ¶ 35.) 

On July 27, 2010, Falcon and the Hopper Litigation 
plaintiffs entered into a written settlement agreement. 
(Id. ¶ 39.) The actions were dismissed with prejudice 
when the Hopper Litigation plaintiffs filed nonsuits in 
each of the courts in which  [*6] their actions were 
pending, and the court in Eastland County entered orders 
expunging the notices of lis pendens. (Id. ¶¶ 40, 42.) 

On August 2, 2010, Tide filed this lawsuit against 
Falcon and Arcapita. (Dkt. No. 1.) 
 
II. Procedural History  

Tide's Complaint contains five claims for relief 
based on misstatements allegedly made by Falcon and 
Arcapita in connection with the sale of NorTex. (Compl. 
¶¶ 10-11.) Tide states that Falcon made specific repre-
sentations regarding the quantities and value of "pad 
gas"2 contained in the storage facilities, the operating 
costs associated with the consumption of fuel in the fa-
cilities' operation, and the source of hydrocarbons ex-
tracted during the operation of NorTex's natural gas liq-
uid extraction plants. (Id. at ¶ 14.) Tide states that, after 
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closing on the purchase of NorTex, it conducted engi-
neering analyses that revealed a shortfall of billions of 
cubic feet of NorTex's pad gas. (Id. at ¶ 25.) Tide says 
that it also discovered that Falcon had neither recorded 
nor accounted for the fuel used to compress the gas for 
storage and that the consumption of fuel in that compres-
sion process had further depleted the quantities of gas 
within the facilities.  [*7] (Id. at ¶ 27.) Finally, Tide 
states that it also learned that Falcon did not calculate or 
account for "shrinkage" in gas quantities resulting from 
the extraction of natural gas liquids from the storage fa-
cilities. (Id. at ¶ 30.) Tide estimates the combined eco-
nomic impact of the gas shortfalls and omitted operating 
expenses at more than $70 million. (Id. at ¶¶ 37-39.) 
 

2   Pad gas is the base amount of gas necessary 
to maintain storage field pressure and deliverabil-
ity of the gas customers have stored in the facili-
ty. 

Tide brings five claims for relief based on these 
misstatements. First, Tide alleges that Falcon and Arcap-
ita fraudulently misrepresented material facts about the 
value of NorTex on which Tide relied in its decision to 
purchase the facility. Second, Tide alleges that Falcon 
breached express warranties that Falcon made in the 
Amended Agreement for NorTex. Third, Tide brings a 
breach of contract claim, on the ground that Falcon failed 
to deliver all of the assets represented in the Amended 
Agreement. Fourth, Tide claims that Falcon's misrepre-
sentations violated section 10 and Rule 10b-5 of the Se-
curities Exchange Act of 1934. Finally, Tide seeks a 
permanent injunction restraining  [*8] HSBC from dis-
bursing any funds from the Escrow Account, except 
pursuant to Section 3.7 of the Purchase Agreement. 

Defendants Falcon and Arcapita answered Tide's 
Complaint, and Defendant Falcon filed a Counterclaim 
and Crossclaim (1) seeking a declaratory judgment or-
dering the disbursement of the funds in the Escrow Ac-
count and (2) alleging breach of contract by Tide. (See 
Defs.' Ans. & Countercl., Dkt. No. 6.) Tide asserted var-
ious affirmative defenses to Falcon's counterclaims, in-
cluding that: (1) "Falcon's claims fail because [Falcon] is 
not entitled to enforce the provisions of agreements pro-
cured by fraud"; (2) "Falcon's claims fail because the 
fraud in the underlying transaction supersedes the obli-
gations set forth in the Escrow and Purchase Agree-
ments"; and (3) "Falcon's claims are barred because Tide 
is entitled to rescission of the Purchase Agreement." (See 
Pl.'s Ans. to Defs.' Countercl., Dkt. No. 29, ¶¶ 46, 48, 
52.) 
 
DISCUSSION  
 
I. Defendants' Motion for Judgment on the Pleadings  

 
A. Overview  

Defendants move, pursuant to Rule 12(c), for judg-
ment on the pleadings dismissing Claims I through IV of 
Tide's Complaint. Defendants offer four main grounds on 
which they argue that the claims  [*9] should be dis-
missed. First, Defendants note that, in the Amended 
Agreement, Tide expressly disclaims reliance on any 
representations or warranties outside of Section IV of the 
Amended Agreement. Defendants argue that Claims I 
through IV of the Complaint are not actionable because 
they are based on alleged misrepresentations that were 
not included in Article IV. Second, Defendants note that 
because the Amended Agreement limits Tide's remedies 
to actions for breach of the indemnity provisions, Tide's 
common law fraud claim should be dismissed. Third, 
Defendants contend that Tide failed to plead its federal 
securities fraud claims with the particularity required 
under applicable law. Finally, Defendants argue that Tide 
failed to support its common law fraud and securities 
fraud claims with adequate allegations of scienter. 
 
B. Rule 12(c) Standard  

In deciding a Rule 12(c) motion, courts "apply the 
same standard as that applicable to a motion under Rule 
12(b)(6)." Hayden v. Paterson, 594 F.3d 150, 160 (2d 
Cir. 2010). In order to survive a motion for judgment on 
the pleadings, a plaintiff must have pleaded sufficient 
factual allegations "to  [*10] state a claim to relief that is 
plausible on its face." Bell Atl. Corp. v. Twombly, 550 
U.S. 544, 570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007); 
Desiano v. Warner-Lambert & Co., 467 F.3d 85, 89 (2d 
Cir. 2006). A claim is facially plausible "when the plain-
tiff pleads factual content that allows the court to draw 
the reasonable inference that the defendant is liable for 
the misconduct alleged." Ashcroft v. Iqbal,   556U.S.662  
, 129 S.Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009). The 
Court must accept as true all well-pleaded factual allega-
tions in the complaint, and "draw[ ] all inferences in the 
plaintiff's favor." Allaire Corp. v. Okumus, 433 F.3d 248, 
249-50 (2d Cir. 2006) (quotations omitted). 

In considering a motion to dismiss, a court may con-
sider "any written instrument attached to [the complaint] 
as an exhibit or any statements or documents incorpo-
rated in it by reference." Cortec Indus., Inc. v. Sum 
Holding L.P., 949 F.2d 42, 47 (2d Cir. 1991). In addi-
tion, a court may consider a particular document, which 
is integral to the claims at issue, of which the plaintiff 
has notice. Yak v. Bank Brussels Lambert, 252 F.3d 127, 
130-31 (2d Cir. 2001). 
 
C. Discussion  
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1. Sections 4.26 and 5.5 Do Not Bar The Claims Assert-
ed Here  

Defendants first argue  [*11] that Claims I through 
IV of Tide's Complaint must be dismissed because, in 
Sections 4.26 and 5.5 of the Amended Agreement, Tide 
disclaims reliance on any representations except those set 
forth in Article IV of the Amended Agreement. (Defs.' 
Mem. of Law in Support of Their Mot. for Judgment on 
the Pleadings ("Defs.' Mem.") at 10-14.) Section 4.26 of 
the Amended Agreement ("Section 4.26"), entitled "Dis-
claimer of Additional Representations and Warranties," 
provides, in pertinent part, that Falcon 
  

   shall not be deemed to have made to 
[Tide] any representation or warranty 
other than as expressly made in this Arti-
cle IV or the schedules accompanying Ar-
ticle IV. Except as expressly set forth in 
this Article IV, [Falcon] disclaims all lia-
bility and responsibility for any represen-
tation, warranty, projection, forecast, 
statement, or information made, commu-
nicated or furnished . . . to [Tide] . . . . 

 
  
(Declaration of Richard T. Marooney dated October 27, 
2010 ("Marooney Decl.") Ex. 2 § 4.26 (emphasis added) 
(capitalization omitted).)3 Section 5.5 of the Amended 
Agreement ("Section 5.5"), entitled "Reliance," provides 
that Tide "has not relied on, nor is it relying on any 
statement, representation  [*12] or warranty, either ex-
press or implied, concerning [NorTex], . . . other than 
those expressly made in Article IV or the Schedules ac-
companying Article IV." (Id. § 5.5 (emphasis added).) 
 

3   The Court considers the Amended Agree-
ment and the Financial Statements referenced in 
Article IV of the Amended Agreement because 
they are integral to the Complaint and incorpo-
rated in it by reference, and they were documents 
that Tide had in its possession and upon which it 
relied in bringing suit. Cortec Indus., 949 F.2d at 
47. 

Tide, however, specifically alleges in its Complaint 
that it relied on two representations made by Defendants 
in Article IV. Tide states that it relied on representations 
in Section 4.9 of the Amended Agreement ("Section 
4.9") regarding the accuracy of the Financial Statements 
Falcon provided in order to ascertain the value of the pad 
gas in the storage reservoirs and the cost of fuel used to 
operate the facilities. (Compl. ¶¶ 15, 20-21, 51-52.) Tide 
also states that it relied on representations in Section 4.11 
of the Amended Agreement ("Section 4.11") that there 
had not been any disposition of material NorTex assets 

between March 31, 2009 and the closing. In its com-
plaint, Tide  [*13] alleges that both of those Article IV 
representations were false. (Compl. ¶¶ 15, 20-21, 51-52.) 
 
a. Alleged Misrepresentation in Section 4.9  

In pertinent part, Section 4.9 states: 
  

   [e]ach balance sheet included in the 
Financial Statements (including the relat-
ed notes and schedules) has been prepared 
in accordance with GAAP and fairly pre-
sents in all material respects the consoli-
dated financial position of [NorTex] and 
its Subsidiaries as of the date of each such 
balance sheet. . . . 

 
  
(Marooney Decl. Ex. 2 § 4.9 (emphasis added).)4 
 

4   "Financial Statements" is defined to include: 
(1) "the audited consolidated balance sheet of 
[NorTex] and its Subsidiaries as of March 31, 
2009, the audited consolidated statements of in-
come, members' equity and cash flows of [Nor-
Tex] and its Subsidiaries for the twelve 
(12)-month period then ended"; and (2) "the 
unaudited consolidated balance sheet of [NorTex] 
and its Subsidiaries as of December 31, 2009, the 
unaudited consolidated statements of income, 
members' equity and cash flows of [NorTex] and 
its Subsidiaries for the nine (9)-month period then 
ended." (Id. § 1.1.) 

Tide alleges that Section 4.9 contains misrepresenta-
tions because, contrary to its terms, the  [*14] Financial 
Statements (and related notes and schedules) do not 
"fairly present[ ] in all material respects the consolidated 
financial position of [NorTex] and its Subsidiaries . . . ." 
(Id. § 4.9.) Tide contends that at least two specific com-
ponents of the Financial Statements render that repre-
sentation false. 

First, "Note A" to the Financial Statements as of 
March 31, 2009 states that NorTex "includes recoverable 
pad gas (cushion gas) as a component of [the] property 
and equipment [table in the financial statement] at his-
torical cost." (Declaration of Sean Dolan dated Septem-
ber 9, 2010 ("Dolan Decl.") Ex. A at 7; Marooney Decl. 
Ex. 3 at 7.) Tide states that, immediately after closing on 
the purchase of NorTex, it discovered a shortfall in the 
quantities of pad and customer gas and that the Financial 
Statements therefore did not fairly present in all material 
respects NorTex's consolidated financial position. 
(Compl. ¶ 25.) 
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Second, the Financial Statements include "Facility 
operating expenses" as a component of "Operating Ex-
penses." (Dolan Decl. Ex. A at 4; Marooney Decl. Ex. 3 
at 4.) Tide states that Falcon failed to properly account 
for and record the fuel used to compress gas in the  
[*15] storage facilities and also omitted material infor-
mation from the operating expenses listed on the balance 
sheet. (Compl. ¶ 27.) 

Tide's allegations regarding misrepresentations in 
Section 4.9 are sufficient to state a plausible claim to 
relief that is not precluded by the terms of Sections 4.26 
or 5.5 of the Amended Agreement. 
 
b. Alleged Misrepresentation in Section 4.11  

In pertinent part, Section 4.11 states that neither 
NorTex nor its subsidiaries experienced a "Material Ad-
verse Effect,"5 or a "disposition of any material assets" 
since March 31, 2009. (Dolan Decl. Ex. A § 4.11; Ma-
rooney Decl. Ex. 2 § 4.11) 
 

5   "Material Adverse Effect" is defined as "any 
state of facts" that "is, or would [be] reasonably 
likely to be . . . materially adverse to the condi-
tion (financial or otherwise), business, results of 
operations, properties, assets or liabilities of 
[NorTex] and its Subsidiaries taken as a whole . . 
. ." (Amended Agreement § 1.1.) 

Tide contends that, contrary to the representation 
made in Section 4.11, NorTex experienced a change in 
material assets that adversely affected its financial condi-
tion during the relevant time period. (Compl. ¶¶ 32-36.) 
Defendants reply that Tide has failed  [*16] to allege 
"any facts showing what the alleged 'Material Adverse 
Effect' actually is or how [Tide's] allegations fit within 
the definition of that term . . . ." (Defs.' Mem. at 13.) 

Tide alleges particular facts giving rise to its claim. 
First, Tide alleges that, in early 2009, NorTex manage-
ment communicated to Arcapita that the storage facilities 
were experiencing deliverability issues because of gas 
shortfalls. (Compl. ¶ 33.) Second, Tide alleges that, in 
October 2009, Falcon and Arcapita received an engi-
neering report stating that either the gas inventory levels 
contained in the regulatory filings were inaccurate or that 
one of the storage facilities was losing gas. (Compl. ¶ 
34.) Third, Tide alleges that, in late 2009 and early 2010, 
Falcon became aware that NorTex encountered further 
deliverability problems because of the shortfalls in pad 
gas. (Compl. ¶ 35.) 

Defendants further contend that there exists no 
"benchmark" by which to establish whether the alleged 
shortfall in pad gas constitutes a "Material Adverse Ef-
fect," because the Purchase Agreement contains no rep-
resentation regarding the amount or value of pad gas 

present in the Facilities. As previously discussed, the 
Amended  [*17] Agreement defines "Material Adverse 
Effect" to include "any state of facts . . . that . . . is, or 
would [be] reasonably likely to be . . . adverse to the 
condition (financial or otherwise) . . . of [NorTex] . . . ." 
(Marooney Decl. Ex. 2 § 1.1 (emphasis added).) The 
facts alleged by Tide would constitute a state of facts 
likely to adversely affect the condition of NorTex. The 
Amended Agreement nowhere requires the satisfaction 
of any additional benchmarks. 

Tide's allegations regarding misrepresentations in 
Section 4.11 are sufficient to state a plausible claim to 
relief that is not precluded by the terms of Sections 4.26 
or 5.5 of the Amended Agreement. 
 
2. Tide's Common Law Fraud Claim Is Not Barred By 
Section 10.7  

Defendants contend that Section 10.7 of the 
Amended Agreement ("Section 10.7") bars Tide's com-
mon law fraud claim. Section 10.7, entitled "Exclusive 
Remedy," states that the contractual indemnification 
provisions of the Amended Agreement provide the ex-
clusive remedy as to all claims relating to the sale. (Ma-
rooney Decl. Ex. 2 § 10.7.) Pursuant to Section 10.7, the 
parties purported to waive (1) "any and all other rights, 
claims and causes of action," and (2) "any and all tort  
[*18] claims and causes of action that may . . . relate to 
this Agreement (including any tort claim or cause of ac-
tion . . . related to any representation or warranty made in 
or in connection with this Agreement or as an induce-
ment to enter this Agreement.)" (Id.) 

New York courts enforce contractual waivers and 
exculpatory provisions such as those included in Section 
10.7 of the Amended Agreement. See, e.g., Metro. Life 
Ins. Co. v. Noble Lowndes Int'l, Inc., 84 N.Y.2d 430, 436, 
643 N.E.2d 504, 618 N.Y.S.2d 882 (1994); Ka-
lisch-Jarcho, Inc. v. New York, 58 N.Y.2d 377, 384, 448 
N.E.2d 413, 461 N.Y.S.2d 746 (1983); Baidu, Inc. v. 
Register.com, Inc., 760 F. Supp. 2d 312, 317-18 
(S.D.N.Y. 2010). 

Nevertheless, "an exculpatory agreement, no matter 
how flat and unqualified its terms, will not exonerate a 
party from liability" for "willful or grossly negligent 
acts." Kalisch-Jarcho, 58 N.Y.2d at 384-85. See also 
Turkish v. Kasenetz, 27 F.3d 23, 27-28 (2d Cir. 1994) 
("It is well settled that parties cannot use contractual lim-
itation of liability clauses to shield themselves from lia-
bility for their own fraudulent conduct."); Citibank, N.A. 
v. Itochu Int'l, Inc., No. 01 Civ. 6007, 2003 WL 1797847, 
at *2 (S.D.N.Y. Apr. 4, 2003) (same). The New York 
Court of Appeals has  [*19] emphasized that 
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   an exculpatory clause is unenforceable 
when, in contravention of acceptable no-
tions of morality, the misconduct for 
which it would grant immunity smacks of 
intentional wrongdoing. This can be ex-
plicit, as when it is fraudulent, malicious 
or prompted by the sinister intention of 
one acting in bad faith. Or, when, as in 
gross negligence, it betokens a reckless 
indifference to the rights of others, it may 
be implicit. 

 
  
Kalisch-Jarcho, Inc., 58 N.Y.2d at 385. Whether the 
challenged conduct rises to the level of "intentional 
wrongdoing" is a question of fact. See David Gutter Furs 
v. Jewelers Prot. Servs., Ltd., 79 N.Y.2d 1027, 1028-29, 
594 N.E.2d 924, 584 N.Y.S.2d 430 (1992); Sommer v. 
Fed. Signal Corp., 79 N.Y.2d 540, 554, 593 N.E.2d 1365, 
583 N.Y.S.2d 957 (1992); Kalisch-Jarcho, Inc., 58 
N.Y.2d at 384-385. 

Because Tide's Complaint is replete with allegations 
that Defendants engaged in intentional wrongdoing, the 
Court cannot dismiss Tide's common law fraud claim 
pursuant to Section 10.7.6 
 

6   In a footnote, Defendants argue that Tide's 
common law fraud claim should also be dis-
missed as duplicative of its contract claim. (See 
Defs.' Mem. at 15 n.6.) As the Second Circuit has 
noted, a fraud claim may proceed in tandem with 
a contract claim where  [*20] a defendant-seller 
allegedly misrepresented facts as to the present 
condition of its property, even though these facts 
were warranted in the parties' contract. Merrill 
Lynch & Co. Inc. v. Allegheny Energy, Inc., 500 
F.3d 171, 184 (2d Cir. 2007) (citing Jo Ann 
Homes at Bellmore, Inc. v. Dworetz, 25 N.Y.2d 
112, 119-20, 250 N.E.2d 214, 302 N.Y.S.2d 799 
(1969)). That is, "New York distinguishes be-
tween a promissory statement of what will be 
done in the future that gives rise only to a breach 
of contract cause of action and a misrepresenta-
tion of a present fact that gives rise to a separate 
cause of action for fraudulent inducement." Alle-
gheny Energy, 500 F.3d at 184. 

 
3. Tide's Fraud Claims Are Sufficiently Pleaded  

Falcon and Arcapita argue that Tide's common law 
fraud claim (First Cause of Action) and its federal secu-
rities fraud claim (Fourth Cause of Action) fall short of 
the pleading standards required by Rule 9(b) and the 
Private Securities Litigation Reform Act of 1995 
("PSLRA") 15 U.S.C. § 78u-4(b). (Defs.' Mem. at 16.) 

 
a. Elements of the Claims  

To state a claim for a violation of Section 10(b) of 
the Securities Exchange Act of 1934 and Rule 10b-5, "a 
plaintiff must plead that the defendant, in connection 
with the purchase  [*21] or sale of securities, made a 
materially false statement or omitted a material fact, with 
scienter, and that the plaintiff's reliance on the defend-
ant's action caused injury to the plaintiff." Ganino v. Cit-
izens Utils. Co., 228 F.3d 154, 161 (2d Cir. 2000). 

The elements of common law fraud in New York are 
"essentially the same" as those that must be alleged to 
state a claim under Section 10(b) and Rule 10b-5. In re 
Merrill Lynch Auction Rate Sec. Litig., No. 09 MD 2030, 
2011 U.S. Dist. LEXIS 35363, 2011 WL 1330847, at *11 
(S.D.N.Y. Mar. 29, 2011) (quotations omitted) (noting 
that a plaintiff asserting a common law fraud claim must 
show: (1) a material representation or omission of fact; 
(2) made with knowledge of its falsity; (3) with scienter 
or an intent to defraud; (4) upon which the plaintiff rea-
sonably relied; and (5) that such reliance caused damage 
to the plaintiff). 
 
b. Heightened Pleading Standards  

Rule 9(b) of the Federal Rules of Civil Procedure 
sets forth heightened pleading requirements for fraud 
claims: "In alleging fraud or mistake, a party must state 
with particularity the circumstances constituting fraud or 
mistake. Malice, intent, knowledge, and other conditions 
of a person's mind may be alleged  [*22] generally." 
Fed. R. Civ. P. 9(b); see also In re Pfizer Inc. Sec. Litig., 
584 F. Supp. 2d 621, 632-33 (S.D.N.Y. 2008). This 
standard requires plaintiffs to "(1) specify the statements 
that the plaintiff contends were fraudulent, (2) identify 
the speaker, (3) state where and when the statements 
were made, and (4) explain why the statements were 
fraudulent." Rombach v. Chang, 355 F.3d 164, 170 (2d 
Cir. 2004) (citations omitted). 

Plaintiffs alleging violations of the federal securities 
laws must, in addition to the requirements of Rule 9(b), 
meet the heightened pleading standards set forth in the 
PSLRA. In pertinent part, the PSLRA requires such 
plaintiffs to "state with particularity both the facts con-
stituting the alleged [securities fraud] violation" and the 
other elements of the 10(b) cause of action. Tellabs, Inc. 
v. Makor Issues & Rights, Ltd., 551 U.S. 308, 313, 127 S. 
Ct. 2499, 168 L. Ed. 2d 179 (2007). This standard re-
quires plaintiffs to (1) specify each statement alleged to 
have been misleading and the reason or reasons why the 
statement is misleading, and (2) state with particularity 
facts giving rise to a "strong inference" that the defend-
ant acted with the required state of mind. 15 U.S.C. § 
78u-4(b)(1)-(2);  [*23] Teamsters Local 445 Freight 
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Div. Pension Fund v. Dynex Cap., Inc., 531 F.3d 190, 
194 (2d Cir. 2008). 
 
c. The Scienter Element  

Plaintiffs may establish an inference of fraudulent 
intent by alleging facts that, if true, would (1) demon-
strate that defendants had both the motive and the op-
portunity to commit fraud or (2) constitute strong cir-
cumstantial evidence of the defendants' conscious mis-
behavior or recklessness. Eternity Global Master Fund, 
Ltd. v. Morgan Guar. Trust Co., 375 F.3d 168, 187 (2d 
Cir. 2004). 

To qualify as "strong," an "inference of scienter 
must be more than merely plausible or reasonable--it 
must be cogent and at least as compelling as any oppos-
ing inference of nonfraudulent intent." Tellabs, Inc., 551 
U.S. at 314. The Tellabs Court framed the inquiry as 
follows: "When the allegations are accepted as true and 
taken collectively, would a reasonable person deem the 
inference of scienter at least as strong as any opposing 
inference?" Id. at 326. 

The Second Circuit has summarized the foregoing 
by noting that the requisite "strong inference" 
  

   may arise where the complaint suffi-
ciently alleges that the defendants: (1) 
benefitted in a concrete and personal way 
from the purported  [*24] fraud; (2) en-
gaged in deliberately illegal behavior; (3) 
knew facts or had access to information 
suggesting that their public statements 
were not accurate; or (4) failed to check 
information they had a duty to monitor. 

 
  
Dynex Cap., Inc., 531 F.3d at 194 (citing Novak v. 
Kasaks, 216 F.3d 300, 311 (2d Cir. 2008)). 
 
d. Tide's Fraud Claims Are Pleaded With Particularity  

Defendants contend that Tide's fraud claims should 
be dismissed because they are not pleaded with the par-
ticularity required by Rule 9(b) and the PSLRA. Specifi-
cally, Defendants argue that Tide has not (1) specified 
the statements that Tide alleges were fraudulent (Defs.' 
Mem. at 16-17); or (2) pleaded with particularity the 
falsity of the representations at issue (id. at 17; Defs.' 
Reply at 5). 

As previously noted, the Complaint alleges with 
specificity that Sections 4.9 and 4.11 of the Amended 
Agreement contained fraudulent statements. (See Compl. 
¶¶ 20-21, 51-52, 59, 66 (quoting from Sections 4.9 and 
4.11).) Tide has specified statements in the Amended 
Agreement, identified Falcon as the party that made the 

statements, and explained what facts lead Tide to believe 
the statements were fraudulent. Tide has thus satisfied 
the  [*25] requirements of Rule 9(b) with regard to its 
claims against Falcon. 

Although the Complaint's allegations against Arcap-
ita are not a model of clarity, the Complaint does contain 
specific allegations of misrepresentations made by the 
Arcapita entities (Compl. ¶¶ 14-18; 22-24; 27-28; 
31-36.) For instance, the Complaint states that in January 
2010 the Arcapita defendants, together with Falcon, pro-
vided Financial Statements for NorTex that contained 
inaccurate information regarding inventories of pad gas 
and operating expenses from fuel consumption. (Id. ¶¶ 
15-16.) Similarly, the Complaint alleges that, in the 
course of due diligence, the Arcapita entities and Falcon 
together provided Tide with a specific memorandum 
entitled "NGL Material Balance & Shrink," a particular 
Microsoft Excel file, and a slide presentation entitled 
"Material Balance." (Id. ¶ 22.) Tide alleges specific facts 
indicating that Arcapita knew that these documents were 
inaccurate but nevertheless provided them in response to 
Tide's queries, with the expectation that Tide would rely 
on them. (Id. ¶¶ 22-23; 33-35.) Thus, the Complaint 
specifies false or deceptive statements it alleges were 
made by Arcapita and the contexts  [*26] in which they 
were made, as well as the reasons why Tide believes they 
are false. The Complaint is sufficiently pleaded to give 
Arcapita notice of the claims with which they are 
charged with the particularity required by Rule 9(b). 
Goldman v. Belden, 754 F.2d 1059, 1069-70 (2d Cir. 
1985) (finding the complaint specific enough that it 
"gives each defendant notice of precisely what he is 
charged with. No more is required by Rule 9(b)."). 

In light of the foregoing, the Court finds that Tide 
has pleaded its fraud claims with regard to Falcon and 
Arcapita with the particularity required by Rule 9(b). 
 
e. Tide Has Alleged Facts Giving Rise to a Strong Infer-
ence of Scienter  

Defendants contend that Tide's common law fraud 
and federal securities fraud claims should be dismissed 
because they are not supported by allegations establish-
ing scienter. However, Tide has alleged facts sufficient 
to give to the "strong inference" of scienter that is re-
quired. 

First, Tide alleges that the Defendants were aware of 
the existence of "shortfalls" in, and depletions of, pad gas 
at NorTex's Facilities. Tide claims that, in early 2009, 
NorTex management advised Arcapita that the Facilities 
had "'deliverability issues'  [*27] related to [pad] gas 
shortfalls." (Compl. ¶ 33.) Falcon and Arcapita allegedly 
declined to purchase additional pad gas to remedy the 
shortfalls. (Id.) According to Tide, Defendants instead 
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caused NorTex to enter into "park-and-loan" arrange-
ments in which NorTex "borrowed" pad gas from other 
sources. (Id.) Such arrangements allegedly "concealed 
the depleted pad gas and did nothing to correct the inac-
curate records, flawed processes, and shoddy operations 
and recordkeeping that led to the overstatement of the 
quantities and values of the pad gas and customer gas . . . 
." (Id.) Tide also alleges that, in late 2009 and early 
2010, Falcon management learned that NorTex "was 
encountering additional deliverability issues due specifi-
cally to shortfalls [in] and depletion of pad gas." (Id. ¶ 
35.) 

Second, Tide alleges that, in or around October 
2009, Defendants received a report from Platt, Sparks & 
Associates, which made it clear that gas inventories re-
ported in NorTex's regulatory filings were inaccurate, or 
that one of NorTex's Facilities was losing gas. (Id. ¶ 34.) 

Third, Tide alleges that Defendants (1) failed to 
conduct "regular and consistent shut-in pressure testing 
and related volumetric  [*28] calculations and meas-
urements of the quantities of gas within the Storage Fa-
cilities," and thus (2) failed to ensure that NorTex's fi-
nancial records were accurate. (Id. ¶ 71.) According to 
Tide, such failures "occurred during a period when de-
liverability problems indicated a critical need to perform 
these tests, calculations, and measurements[,] and to 
properly analyze and report the results." (Id.) 

Defendants allegedly failed to account for the fore-
going, known inaccuracies in the Financial Statements. 
(See, e.g., id. ¶¶ 33-35, 72.) Tide has alleged facts that, if 
true, would constitute strong circumstantial evidence of 
Defendants' conscious misbehavior or recklessness. See 
Eternity Global Master Fund, Ltd., 375 F.3d at 187. Ac-
cepted as true, Tide's allegations would give rise to the 
inference (1) that Defendants knew that the representa-
tions in Sections 4.9 and 4.11 of the Purchase Agreement 
were false, see Novak, 216 F.3d at 311; or (2) that De-
fendants acted recklessly, because they knew facts or had 
access to information suggesting that statements made in 
Sections 4.9 and 4.11 were not accurate. See id. 

The Court finds that the resulting inference of sci-
enter is "cogent and at least  [*29] as compelling as any 
opposing inference of nonfraudulent intent." See Tellabs, 
551 U.S. at 314. That is, when Tide's allegations are 
"accepted as true[,] and taken collectively," the Court 
concludes that a reasonable person would deem the in-
ference of scienter at least as strong as any opposing in-
ference. Id.; see also Novak, 216 F.3d at 308. 
 
D. Summary  

For the foregoing reasons, Defendants' motion for a 
judgment on the pleadings is DENIED. 
 

II. Defendants' Motion for Summary Judgment  
 
A. Defendants' Motion  

Falcon and Arcapita answered Tide's Complaint and 
Falcon also filed a Counterclaim and Crossclaim. Falcon 
and Arcapita now move for partial summary judgment 
on two claims. (Dkt. No. 32.) First, Defendants move for 
summary judgment on Tide's Fifth Cause of Action, ar-
guing that, as a matter of law, Tide is not entitled to a 
permanent injunction restraining the funds in the Escrow 
Account. Second, Defendants move for summary judg-
ment on their first crossclaim, arguing that Falcon is en-
titled to the immediate disbursement of all funds re-
maining in the Escrow Account. 
 
B. Summary Judgment Standard  

Summary judgment must be granted where, based 
on the pleadings, the discovery and disclosure materials,  
[*30] and any affidavits, "the movant shows that there is 
no genuine dispute as to any material fact and the mo-
vant is entitled to judgment as a matter of law." Fed. R. 
Civ. P. 56(a); see also Celotex Corp. v. Catrett, 477 U.S. 
317, 322-23, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). 
"The role of the court in deciding a motion for summary 
judgment 'is not to resolve disputed issues of fact but to 
assess whether there are any factual issues to be tried, 
while resolving ambiguities and drawing reasonable in-
ferences against the moving party.'" Wilson v. Nw. Mut. 
Ins. Co., 625 F.3d 54, 59-60 (2d Cir. 2010) (quoting 
Knight v. U.S. Fire Ins. Co., 804 F.2d 9, 11 (2d Cir. 
1986)). A "genuine issue of material fact" exists if the 
evidence is such that a reasonable jury could find in fa-
vor of the non-moving party. SCR Joint Venture L.P. v. 
Warshawsky, 559 F.3d 133, 137 (2d Cir. 2009). A "ma-
terial" fact is one that might "affect the outcome of the 
suit under the governing law." Id. The moving party 
bears "the burden of demonstrating that no material fact 
exists." Miner v. Clinton Cnty., N.Y., 541 F.3d 464, 471 
(2d Cir. 2008) (citing McCarthy v. Dun & Bradstreet 
Corp., 482 F.3d 184, 202 (2d Cir. 2007)). 

In determining whether summary judgment  [*31] 
is appropriate, the Court must construe the evidence in a 
light most favorable to the non-moving party and draw 
all reasonable inferences in that party's favor. Sledge v. 
Kooi, 564 F.3d 105, 108 (2d Cir. 2009) (citing Anderson 
v. Liberty Lobby, Inc., 477 U.S. 242, 247-50, 255, 106 S. 
Ct. 2505, 91 L. Ed. 2d 202 (1986)). To avoid summary 
judgment, the non-moving party must show sufficient 
evidence to support a claimed factual dispute, such that a 
judge or jury is required to resolve differing versions of 
events. See Kessler v. Westchester County Dep't of Soc. 
Servs., 461 F.3d 199, 206 (2d Cir. 2006) (citing Ander-
son, 477 U.S. at 248-49). Where the non-moving party 
relies on an affirmative defense to defeat summary 
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judgment, that party must adduce evidence which--when 
viewed in a light most favorable to that party, and when 
drawing all reasonable inferences in that party's fa-
vor--"would permit judgment for the non-moving party 
on the basis of that defense." Internet Law Library, Inc. 
v. Southridge Capital Mgmt., LLC, No. 01 Civ. 6600, 
2005 U.S. Dist. LEXIS 32299, 2005 WL 3370542, at *4 
(S.D.N.Y. Dec. 12, 2005); see also WestRM-West Risk 
Mkts., Ltd. v. Lumbermens Mut. Cas. Co., 314 F. Supp. 
2d 229, 232 (S.D.N.Y. 2004). 
 
C. Tide's Fifth Cause of Action  

In  [*32] its Fifth Cause of Action, Tide seeks "a 
permanent injunction restraining Falcon and HSBC from 
disbursing any funds from the Escrow Account, except 
pursuant to the Expense Notices referenced in Section 
3.7 of the Purchase Agreement." (Compl. ¶ 79.) Tide has 
not at this point moved for summary judgment on this, or 
any, claim and it is not clear from the Complaint whether 
Tide intends to seek injunctive relief during the litigation 
or only at its conclusion. Falcon and Arcapita, however, 
move for summary judgment arguing that Tide is not, as 
a matter of law, entitled to a permanent injunction. 

The Defendants cite to Grupo Mexicano de Desar-
rollo S.A. v. Alliance Bond Funding, Inc., in which the 
Supreme Court considered whether, in an action for 
money damages, a district court has the power to issue a 
preliminary injunction that prevents a defendant from 
transferring assets in which no lien or equitable interest 
is claimed. 527 U.S. 308, 310, 119 S. Ct. 1961, 144 L. 
Ed. 2d 319 (1999). The Court held that a district court 
lacks the authority to issue a preliminary injunction re-
straining a defendant's funds pending adjudication of a 
damages claim. Id. at 333. The significance of Grupo 
Mexicano was that the plaintiff in that  [*33] case was 
seeking a preliminary injunction "that would render un-
lawful conduct that would otherwise be permissible, in 
order to protect the anticipated judgment of the court." 
Id. at 315. 

Unless and until Tide moves for an injunction, Fal-
con's and Arcapita's motion for summary judgment is 
premature. The Court accordingly DENIES Defendants' 
motion for partial summary judgment dismissing Tide's 
Fifth Cause of Action. 
 
D. Falcon's First Cause of Action  

Falcon also moves for partial summary judgment on 
its request for declaratory relief as set forth in its Coun-
terclaim and Crossclaim. Specifically, Falcon seeks a 
judgment declaring that HSBC "should disburse the es-
crow funds to Falcon in accordance with the parties' 
agreements." (Countercl. ¶ 3; see also id. ¶¶ 30-32.) Tide 

asserts that such agreements are not enforceable because 
they were procured by fraud. 
 
1. Threshold Issues  

The Court must resolve two threshold issues before 
considering whether Falcon is entitled to partial sum-
mary judgment on this claim. 

First, the Court considers whether any provisions in 
the Agreements bar Tide's fraud-based affirmative de-
fense. Second, the Court examines Falcon's contention 
that Tide's "further" performance  [*34] under the 
Agreements cannot be excused, because Tide has already 
fully performed by paying the contractual purchase price 
for NorTex and the money in the Escrow Account. (See 
Defs.' Reply at 5-7.) 
 
a. Waiver of Claims and Disclaimer of Representations  

The Court first considers whether Tide may assert its 
fraud-based affirmative defense to performance of its 
obligations under the Amended Agreements. As in its 
motion for a judgment on the pleadings, Falcon again 
contends that Tide is precluded from raising any 
fraud-related arguments because (1) Tide waived its right 
to assert tort "claims and causes of action" in Section 
10.7; and (2) the alleged misrepresentations are not ac-
tionable under Section 4.26, which bars a party from 
relying on representations extrinsic to Article IV of the 
Purchase Agreement ("Article IV"). The Court briefly 
reexamines each of Falcon's contentions. 

Section 10.7 states that the contractual indemnifica-
tion provisions of the Agreement provide the exclusive 
remedy as to all claims relating to the Agreement. (Dec-
laration of Jeremiah J. Anderson dated August 31, 2010 
("Anderson Decl.") Ex. A § 10.7.) At issue now, howev-
er, is whether Falcon is entitled to summary judgment  
[*35] on its First Cause of Action, notwithstanding Tide's 
assertion of an affirmative defense. Section 10.7 does 
not, by its terms, waive any affirmative defenses, and 
Falcon does not argue otherwise. Section 10.7 includes 
"claims and causes of action," but an affirmative defense 
is not a claim but "a lineal descendent of the common 
law plea by way of 'confession and avoidance.'" 5 C. 
Wright & A. Miller, Federal Practice & Procedure § 
1270 (3d ed.). The Court therefore finds that Section 
10.7 does not bar Tide's affirmative defense. 

Falcon similarly argues that Tide cannot, consistent 
with Section 4.26 of the Purchase Agreement, "allege a 
fraud claim" based on misrepresentations extrinsic to 
Article IV. (Defs.' SJ Reply at 8; see also Defs.' SJ Mem. 
at 10.) As previously discussed, Section 4.26 provides 
that Falcon "shall not be deemed to have made to [Tide] 
any representation or warranty other than as expressly 
made in this Article IV or the schedules accompanying 
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Article IV." (Anderson Decl. Ex. A § 4.26 (capitalization 
omitted).) Tide has submitted evidence in conjunction 
with this motion for summary judgment to further bolster 
its claims that statements in Sections 4.9 and 4.11 are  
[*36] false. 

In its Rule 56.1 statements and accompanying dec-
larations, Tide has submitted evidence to the effect that 
Defendants inflated the value of pad gas included in the 
Financial Statements by approximately $30 million. 
(Compl. ¶ 73; Pl.'s Counterstatement. ¶¶ 90-94, 102-04; 
Dolan Decl. ¶¶ 13-14, 22-24; id. Ex. A-F, G.) Tide has 
also submitted evidence to the effect that the Financial 
Statements failed to include the value of fuel burned as 
part of the "facility operating expenses," and that De-
fendants thus misstated such expenses by approximately 
$40 million. (Compl. ¶ 73; Pl.'s Counterstatement ¶¶ 
95-101; Dolan Decl. ¶ 16; id. Ex. A; Declaration of Mike 
Gallup dated September 9, 2010 ("Gallup Decl.") ¶ 22.) 
The foregoing evidence gives rise to an issue of fact as to 
whether the representation contained in Section 4.9 that 
the Financial Statements fairly presented in all material 
respects the consolidated financial position of NorTex 
was fraudulent. 

Tide also alleges that statements in Section 4.11 are 
false because NorTex did experience a material adverse 
effect between March 31, 2009 and the closing date. Tide 
offers evidence demonstrating that, in 2009 and early 
2010, Falcon management  [*37] became aware that 
NorTex was encountering deliverability issues due spe-
cifically to shortfalls and depletion of pad gas. (Gallup 
Decl. ¶ 39, Exs. U-V.) Tide alleges that Defendants did 
not disclose such issues to Tide. (Gallup Decl. ¶ 23.) 
Following its purchase of NorTex, Tide states that it 
learned that NorTex at that point had a shortfall in pad 
gas of over 6 billion cubic feet. (Id. ¶¶ 14-15.) NorTex 
cannot operate its business absent sufficient pad gas. (Id. 
¶ 7.) The foregoing evidence raises an issue of fact as to 
whether, contrary to the representation expressly made in 
Section 4.11, NorTex experienced a "Material Adverse 
Effect" or a "disposition of any material assets" during 
the relevant time period. 

In light of the foregoing, the Court finds that Sec-
tions 10.7 and 4.26 do not preclude Tide from offering 
evidence with respect to its fraud-based affirmative de-
fense. 
 
b. Remaining Performance  

Falcon contends that Tide's further performance un-
der the Agreements cannot be excused because Tide has 
already fully performed and the money in the Escrow 
Account belonged to Falcon as soon as the escrow con-
ditions were met. (See Defs.' Reply at 5.) 

Section 3 of the Escrow Agreement, entitled  [*38] 
"Distributions from the Escrow Account," states that the 
Escrowed Amount "shall be . . . transferred only in ac-
cordance with Section 3.7 of the [Amended Agree-
ment]." (Anderson Decl. Ex. C § 3.) Section 3.7 of the 
Amended Agreement provides that, upon the occurrence 
of either of the defined Escrow Breakage Triggers, the 
parties "shall deliver to [HSBC] joint instructions to dis-
burse the balance of the Escrowed Amount . . . ." (Id. Ex. 
B § 3.7(a).) Tide acknowledges that the Escrow Break-
age Triggers have been satisfied, (see Marooney Decl. 
Ex. 9; Conf. Tr. 4:12), but contends that Defendants' 
fraud excuses Tide from fully performing Section 
3.7--i.e., from issuing joint instructions to HSBC to re-
lease the Escrowed Amount to Falcon. 

Falcon disputes the contention that any 
non-ministerial obligation under the Agreements remains 
to be performed. (See Defs.' Reply at 7 n.6 ("The 
[Amended Agreement] does not give plaintiffs discretion 
in instructing the Escrow Agent.").) According to Falcon, 
"[w]hat entitles [it] to the release of the funds is not the 
joint instructions, but the satisfaction of the escrow con-
ditions." (Defs.' Reply at 7.) 

Under New York law, property in escrow should be 
released  [*39] only after the conditions precedent are 
satisfied. See In re Pan Trading Corp., S.A., 125 B.R. 
869, 878 (Bankr. S.D.N.Y. 1991) ("Only after the requi-
site conditions are satisfied, can an escrow be fully 
transferred to the grantee."). Courts are generally reluc-
tant to override the clear terms of an escrow agreement. 
Netherby Ltd. v. G.V. Licensing, Inc., No. 92-4239, 1995 
U.S. Dist. LEXIS 11725, 1995 WL 491489, at *3 
(S.D.N.Y. Aug. 17, 1995) ("Because there are no reasons 
to override the clear terms of the amended escrow 
agreement, and because none of the conditions for re-
lease of the escrowed funds contained in that agreement 
have been met, plaintiff's motion [to compel release of 
escrowed funds] is denied."). In the case before the 
Court, however, the conditions for the release of the es-
crowed funds contained in the agreement have been met, 
creating a valid reason to override its terms. Neverthe-
less, Tide argues that fraud in the inducement of the con-
tract means it should not be required to perform its obli-
gations. 

Because Tide claims that its remaining performance 
is excused by Falcon's fraud, the Court must determine 
whether Tide has presented specific facts related to that 
defense showing that there is a genuine  [*40] issue of 
material fact.7 See, e.g., Internet Law Library, Inc., 2005 
U.S. Dist. LEXIS 32299, 2005 WL 3370542, at *4. The 
Court now turns to that inquiry. 
 

7   Falcon cites to Marriott Corp. v. Rogers & 
Wells, 81 A.D.2d 556, 438 N.Y.S.2d 330 (1st 
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Dep't 1981), for the proposition that the Es-
crowed Amount "belonged to Falcon, subject on-
ly to the satisfaction of the escrow conditions." 
(Defs.' Reply at 6.) As the Court has noted, how-
ever, the escrow "conditions" here have not been 
satisfied. Marriott Corp. is inapposite for another 
reason: the party opposing the transfer of es-
crowed funds in that case did not raise an affirm-
ative defense of fraud; indeed, there were no is-
sues of fact warranting a denial of summary 
judgment in that case. 438 N.Y.S.2d at 331. 

 
3. Discussion  
 
a. Applicable Law  

Pursuant to New York law,8 a party may not compel 
performance of an agreement that was induced by fraud. 
Nat'l Union Fire Ins. Co. v. Turtur, 892 F.2d 199, 203 
(2d Cir. 1989) (citing cases). 
 

8   The Purchase Agreement is governed by the 
laws of the State of New York. (Anderson Decl. 
Ex. A § 11.5.) 

To withstand Defendants' motion for summary 
judgment based on a defense of fraudulent inducement, 
Tide must come forward with evidence that would allow 
a reasonable  [*41] jury to find, by clear and convincing 
evidence,9 that each of the elements of fraud has been 
satisfied. SCNB Corp. Fin. Ltd. v. Schuster, 877 F. Supp. 
820, 826 (S.D.N.Y. 1994). Accordingly, Tide must offer 
facts showing that there is a genuine issue for trial as to 
the following elements: (1) that Defendants made a rep-
resentation, (2) as to a material fact, (3) which was false, 
(4) and known to be false by Defendants, (5) that was 
made for the purpose of inducing Tide to rely upon it, (6) 
that Tide "rightfully did so rely," (7) in ignorance of its 
falsity, (8) to Tide's injury. See Cohen v. Koenig, 25 F.3d 
1168, 1172 (2d Cir. 1994); Internet Law Library, Inc., 
2005 U.S. Dist. LEXIS 32299, 2005 WL 3370542, at *5; 
Cont'l Airlines, Inc. v. Lelakis, 943 F. Supp. 300, 305 
(S.D.N.Y. 1996). 
 

9   See Anderson v. Liberty Lobby, Inc., 477 
U.S. 242, 255, 106 S. Ct. 2505, 91 L. Ed. 2d 202 
(1986) ("[C]lear-and-convincing standard of 
proof should be taken into account in ruling on 
summary judgment motions"); Glidepath Holding 
B.V. v. Spherion Corp., No. 04 Civ. 9758, 2010 
U.S. Dist. LEXIS 33255, 2010 WL 1372553, at 
*5, (S.D.N.Y. Mar. 26, 2010). 

 
b. Application of Law to Facts  

In opposing the instant motion for partial summary 
judgment, Tide has adduced particularized evidence that 

would allow a  [*42] reasonable jury to find, by clear 
and convincing evidence, that each of the elements of 
fraud has been satisfied. See Schuster, 877 F. Supp. at 
826. As previously discussed, Tide has demonstrated that 
Falcon made two principal representations in Article IV 
of the Purchase Agreement that were allegedly false: (1) 
that "[c]omplete and accurate copies of the Financial 
Statements have been made available to [Tide]," and that 
"[e]ach balance sheet included in the Financial State-
ments (including the related notes and schedules) . . . 
fairly presents in all material respects the consolidated 
financial position of [NorTex]," (Anderson Decl. Ex. A § 
4.9); and (2) that since March 31, 2009, NorTex has not 
experienced a "disposition of any material assets" or a 
"Material Adverse Effect," which is defined as "any state 
of facts" that is "materially adverse to the condition (fi-
nancial or otherwise), business, results of operations, 
properties, assets or liabilities of [NorTex] . . . ." (An-
derson Decl. Ex. A § 4.9, § 1.1.) These alleged misrep-
resentations, which related to the value of NorTex's cur-
rent assets, were "plainly" material. See, e.g., Cohen, 25 
F.3d at 1172 (stating that defendant's alleged  [*43] 
overstatements regarding net income and the value of 
current assets "plainly were representations as to material 
facts"). 

Tide has also proffered sufficient evidence to raise 
issues of fact as to whether the alleged misrepresenta-
tions were (1) known to be false by Falcon, and (2) made 
for the purpose of inducing Tide to rely on them. First, 
Tide presents evidence to the effect that, by 2009, both 
Falcon and Arcapita knew that there was a shortfall of 
pad gas at one of NorTex's Facilities and that Defendants 
discussed restating NorTex's Financial Statements to 
address this shortfall, but never did so. (Pl.'s 56.1 Coun-
terstatement ¶¶ 133-35, 139-43; Gallup Decl. ¶¶ 37-39, 
Exs. U-V.) Second, the evidence permits a reasonable 
inference that Defendants made the alleged misrepresen-
tations for the purpose of inducing Tide's reliance: Sec-
tion 10.6 of the Purchase Agreement states that each 
party "shall be entitled to rely upon the representations, 
warranties, covenants and agreements of the other Party 
set forth herein . . . ." (Anderson Decl. Ex. A § 10.6.) 

Finally, the proffered evidence creates triable issues 
as to whether Tide (1) reasonably relied on the alleged 
misrepresentations, (2)  [*44] in ignorance of their fal-
sity, and (3) to Tide's injury. Tide has submitted testi-
mony to the effect that it relied on the alleged misrepre-
sentations in ignorance of their falsity. (See, e.g., Dolan 
Decl. ¶ 39; Pl.'s 56.1 Counterstatement ¶ 161.) The rea-
sonableness of reliance is ordinarily a question of fact 
left to a jury. Glidepath Holding B.V., 2010 U.S. Dist. 
LEXIS 33255, 2010 WL 1372553, at *8. Tide has also 
submitted evidence of the adverse consequences of De-
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fendants' alleged fraud. (See Gallup Decl. ¶¶ 41-50; Pl.'s 
56.1 Counterstatement ¶¶ 166-175.) 

Because Tide has come forward with evidence that 
would allow a reasonable jury to find, by clear and con-
vincing evidence, that each of the elements of fraud has 
been satisfied, Falcon is not, at least at this juncture, en-
titled to the declaratory relief it seeks.10 
 

10   In light of this conclusion, the Court need 
not address whether Tide's further performance of 
the Purchase Agreement is excused by Defend-
ants' alleged material breach of the Purchase 
Agreement. (See Pl.'s Opp. at 21-22.) 

 
F. Summary  

For the reasons stated above, the Court (1) DENIES 
Falcon's and Arcapita's motion for partial summary 
judgment dismissing Tide's Fifth Cause of Action; and 
(2) DENIES Falcon's  [*45] and Arcapita's motion for 
partial summary judgment on the First Cause of Action 
of its Counterclaim. (Dkt. No. 32.) 
 
III. Tide's Motion to Attach the Escrowed Funds  

Tide cross-moves for an order of attachment "[i]n 
the event that this Court" grants Falcon's motion for par-
tial summary judgment. (See Pl.'s Mem., Dkt. No. 77, at 
2; see also Pl.'s Mem., Dkt. No. 38, at 24.) 

Because the Court has denied Falcon's motion for 
partial summary judgment, Tide's motion for attachment 
is DENIED as moot. (Dkt. No. 82.) 
 
IV. Conclusion  

The Court has considered Defendants' remaining 
contentions and finds them to be without merit. For the 
reasons stated above, the Court (a) DENIES Defendants' 
motion for judgment on the pleadings (Dkt. No. 94); (b) 
DENIES Defendants' motion for partial summary judg-
ment (Dkt. Entry No. 32.); and (c) DENIES Tide's 
cross-motion for an order of attachment (Dkt. No. 82). 

By no later than October 28, 2011, the parties shall 
submit via ECF and facsimile a Joint Status Letter de-
tailing how they intend to proceed, and whether they 
wish to be referred to a magistrate judge for settlement 
discussions. The parties shall attach to their Joint Status 
Letter a Scheduling Order that provides  [*46] for this 
case to be tried no later than January 17, 2012. 

SO ORDERED. 

DATED: New York, New York 

September 28, 2011 

/s/ Kimba M. Wood 

KIMBA M. WOOD 

United States District Judge 
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EXHIBIT 8 

Claim No. 298 
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